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NopthemDUtrictqf New-York, S9. 

BE IT REMEMBERED, That on the 8th day cf December, in the 
64th year of the Independence of the United States of America, A. D. 
1829, T. Attwood Bridoen, of the said district, hath deposited in this 
office, the title of a book, the right whereof he claims as anthor, in the 
words following, to wit : 

'*The Office of Surrogate, and Executors' and Administrators* Guide: containing the 
vbole Ecclesiastical LaW) and Practice of the state of New-York. Also, an entire new 
set oC Fonns, adapted to all cases of Practice in the Surrogate courts, to be used by the 
Somite, Attorney, Executors, Administrators, Guardians, and in application for Dower. 
By T. ArrwooD BRiDGSif, Surrogate of Albany." 

In conformity to ttut act of flie congress of the United States, entitled, **An act for the en- 
ooongement of learning, by security the copies €4 maps, charts, and books, to the an- 
tiion and proprietors of such copies, during tne times therein mentioned.*' And also to 
Hie act, entitled **An act supplementaiy to an act, entitled an Act for the encouragement 
of learninc, by seeoring the copies of mums, duurts, and books, to the authors and pro- 
Mieton of suieh copies, during the times tnerein mentioned, and extending the benefits 
'ttsveof to the aits of desipung, cngmYing, and etohing historical and other prints.** 

R. R. LANSING, Clerk 

efiUkt IKMriet twai of the United States for the Northern District of New-Tork. 
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The Legislature of the State of New York has 
at length settled, by statute, ythe poweYs, duties, 
and jurisdiction of the Surrogate. It is supposed, 
that there is now no common law to regulate the 
practice of the Surrogate Court, or the liabilities 
and responsibilities of Executors and Administra- 
tors: all mu^t look into the new revised statutes, 
for the regulation of their conduct in Ecclesiastical 
matters. 

Much improvement has been made in the system, 
many new powers given to the Surrogate, the whole 
law reduced to writing, and no discretion given out 
of the written law. 

Time alone wiU determine the wisdom of the mea- 
sure ; and, although the author of the following 
treatise has the fullest confidence in its general 
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utility, still, believing that uniformity of practice iu 
the fifty Courts, will prove the great lever which 
must raise the Colossus of the Revisers to its ap- 
ipropriate and merited station among the improve- 
ments of the age and insure its perpetuity, he ap- 
pears, once more, before the public with his offering 
of assistance. 



The rapid sale and extensive circulation of his 
last work, with all its imperfections, have convinced 
him of the actual wants of the community, and have 
spurred him to another effort, more worthy (as he 
hopes) of patronage, and not less acceptable to the 
public. 

The author does not claim the peculiar merit of 
originality for his labors ; but is urged by gratitude 
for the many kind wishes and solicitations of his 
professional brethren, and particularly the Surro- 
gates, and the acknowledged wants of the commu* 
nity, to submit for their inspection and adoption, (if 
deemed worthy) this second edition of his Office of 
Surrogate. 



PART I. 



ARTICLE L 

Of the general powers and duties of the SURROGATE. 

The surrogate in the state of New- York is the officer to 
ivhom is deputed the jurisdiction of wills and testaments, and 
the control and disposition of the estates of persons dying 
intestate. This officer is possessed of liiie powers with the 
ordinary in England — the judge of probates in New-Eng- 
land, and the. orphan courts in other states. The surrogate 
appoints and removes guardians, and directs and controls 
their conduct and accounts, and has power of assigning dow- 
er. One surrogate is appointed for each county, by thb sen- 
ate, upon the recommendation of the governor, and must 
give bond and be sworn as directed by statute. 

A brief history of the origin of this officer, and the pow- 
ers from time to time vested in him, may be found in a for- 
mer treatise on this subject. All common law jurisdictfon is 
now taken from him, and he must exercise his powers ^^in 
the cases, and in the manner prescribed by the statutes of 
this state", and cannot, '^ under pretext of incidental power 
or constructive authority, exercise any jurisdiction whatevei* 
not expressly given by some statute of this state"— ch, 2. tit. 
1. s. 1. He must hold a court within the limits of his coun- 
ty, which must be at all times open, and particularly on Mon- 
day of each week : it is his duty to attend at his office to 
exercise the powers and duties conferred on him; — ib^ s. 2*. 

The present seals of the several surrogates will continue 
to remain tlie seals of their courts, with power to destroy when 
injured, and to procure similar ones in the manner directed 
l)y law. 
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The surrogate has power : 

1st. To take the proof of wilh of real stnd personal es- 
tates ; to take the proof of any will relating to real estate, situ- 
ted within the county of such surrogate, when the testator in 
such will shall have died out of this state, not being an inhabi* 
tant thereof, and not leaving any assets therein. 

2. To grant letters testamentary and of administration. 

3. To direct and control the conduct, and settle the ac- 
counts of executors and administrators. 

4. To enforce the pa3anent of debts and legacies, and the 
distribution of estates of intestates. 

5. To order the sale and disposition of the real estates of 
deceased persons. 

€. To administer justice in all matters relating to the af- 
fairs of deceased persons, according to the provisions of the 
statutes of this state. 

7. To appoint guardians to minors, to remove them, to di- 
rect and control their conduct, and to settle their accounts, as 
prescribed by law. 

8. To cause the admeasurement of dower to widows. — ch. 
2. tit. 1. sec. 1,6, 7. 

The surrogate must file all papers belonging to his court, 
and may enforce the service of all process issued out of his 
court, and award cozU in his discretion. Jurisdiction once 
acquired by a surrogate in any matter becomes exclusive, 
over the same matter and all its incidents, of all other surro- 
gates. The exceptions to this rule will be stated in their ap- 
propriate places in this treatise. 

No surrogate can be counsel, solicitor or attorney, for or 
against any executor, administrator, guardian or minor, in 
any civil action, over whom or whose accounts he could have 
any jurisdiction by law^*— ch.2. tij. 1. sec. 8, 9, 10, 12, 13. 
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ARTICLE 11. 

Of the duties of the Surrogate in particular cases, and his 

proceedings in each case. 

Ist. In proving wills : — 

It k proper to mention, that what the author predicted has 
now been accomplished, and all wills are placed upon the 
same basis. Every last will and testament of real or person- 
al property, or both, shall be executed and attested in the fol- 
lowing manner: 

1. It shall be subscribed by the tfntator at the end of the 
will. 

2. Such subscription shall be made by the testator, in the 
presence of each of the attesting witnesses, or shall be ac* 
knowledged by him, to have been so made, to each of the at* 
testing witnesses* 

3. The testator, at the time of making such subscription^ 
or at the time of acknowledging the same, shall declare the 
instrument so subscribed, to be his last will and testament. 

4. There shall be at least two attesting nsntnesses, each of 
whom shall rign his name as a witness, at the end of the wiU| 
at the request of the testator. , 

5. The witnesses to any will, shall write opposite to th^ 
names their respective places of residence; and every person 
who shall sign the testator's^ame to any will, by his direc- 
tion, shall write his own name as a witness to the will. A 
neglect to comply with either of these provisions, subjects the 
author of the omission to a' penalty of fifty dollars, to imy 
devisee or legatee who will sue for it. — ^But the omission does 
not invalidate the will, nor render the witness incompetei^«^ 
<^. 6. tit. 1 . sec. 40, 41 . 

-The term <' will", as used in this treatise, includes all codi* 
cils as well as wills. 

If ia testator devises in express terms all his real estate^ or 
in any vtfaeir terms denoting his intention to devise all his re- 
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al estate, his will shall be construed to pass all the real estate 
of which he may be seized, and entitled to devise, at the time 
of bis death, This is an alteration of the common law. — ib. 
tit. 1. sec. 5. 

A devise to an alien is void. The interest devised descends 
to the heirs (if any), or in default of legal heirs, to residuary 
devisees ; if no residuary devisees, it escheats. — ^ib. s. 4. 

Wills of REAL ESTATE may be proved before the surrogate 
in the manner which will be noticed in the second part of this 
work. It is sufficient to state in this place, that such wills 
must be proved upon notice to be given by the person apply- 
ing for probate, and that if any of the heirs are minors, and 
have no guardians, the surrogate shall appoint guardians to 
take care of their interests in the proceedings to probate. — 
Witnesses may be subpoenaed, and pei^sons required to pro- 
duce wiUs in their possession, who may be punished for diso- 
bedience. Any person committed for not producing a will, 
n^^yy by an order to be entered for that purpose by the sur- 
rogate, be discharged, on producing the same to the surro- 

Upon proof being made of the due service of the notice of 
such application, the surrogate shall cause the witnesses to 
be examined befcxe him. All such proofs and examinations 
shall be reduced to writing. All the witnesses to such will 
who are living in this state, and of sound mind, shall be pro- 
duced and examined ; and the death, absence, or insanity of 
any of them, shall be satisfactorily shown to the surrogate 
taking such pi^oof. 

When any one or more of the subscribing witnesses to such 
will shall be examined, and the other witnesses are dead, or 
reside out of the state, or are insane, then such proof shall be 
taken of the handwriting of the testator, and of the witness 
•r witnesses bo dead, absent, or insane, and of such other cir- 
cumlitances, as .would be sufficient to prove such will, on a tri- 
al at lawr 

If it shall appear upon the proof taken, that such will was 
duly executed t that the testator, at the time of executing' the 
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same, was in all Irespects competent to devise real estate, and 
not under restraint, the said will and the proofs and examina* 
tions so taken, shall be recorded in a book to be provided by 
the surrogate, and the record thereof shall be signed and cer^ 
tified by him. 

Every will so proved, shall have a certificate of such proof 
indorsed thereon, signed by the surrogate and attested by his 
seal of ofiice, and may be read in evidence without further 
proof thereof. The record of such will, made as aforesaid, 
and the exemplification of such record, by the surrogate in 
whose custody the same may be, shall be received in evidence, 
and shall be as efiectual in all cases, as the original will would 
be, if produced and proved, and may, in like manner, be re- 
pealed by contrary proof. 

If it shall appear to the satisfaction of the surrogate, that 
all the subscribing witnesses to any such will are dead, in- 
sane or reside out of the state, the surrogate shall take and 
receive such proof of the handwriting of the testator, and of 
either or all the subscribing witnesses to the will, and of such 
other facts and circumstances, as would be proper to prove 
such will, on a trial at law. 

The proofs and examinations taken as aforesaid, shall be 
signed, certified and recorded by the surrogate as herein be- 
fore provided, and the will shall be deposited with him. 

The witnesses shall have the like fees for their attendance, 
on proving a will, as are allowed for similar services in per- 
sonal actions^ to be paid by the person applying to have such 
will proved. 

In case probate of a will as last mentioned where the wit- 
nesses are dead, insane, or reside out of the state, the records 
of the proof and examinations taken by the surrogate, and 
the exemplification of such records, shall be received as.evi- 
dence upon any trial concerning the same wiU, after it shall 
have been proved that the lands in question have been unin- 
terruptedly held under such will, for twenty years before the 
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commencemeiit of the suit, with the like e&ct as if taken in 
open court* 

Wills of P£RsoNAi. PROPHRTt may be made by male per-' 
sons of the age of eighteen years or upwards, and by females 
of the age of sixteen years or upwards, who are not married* 
Nuncupative wills are abolished, escept made by a soldier in 
actual service, or a mariner at sea. 

The surrogate of each county shall have sole and exclusive 
power, within the county for which he may be appointed, to 
tzke the proof of laist wills and testaments, so far as the same 
relate to personal property, of all deceased persons, in die 
following cases : 

1. Where the testator at, or immediately previous to his 
death, was an inhabitant of the county of such surrogate, in 
whatever place such death may have happened. 

2. Where the testator, not being an inhabitant of this state^ 
shall die in the county of such surrogate^ leaving assets 
therein. 

3. Where the testator, not being an inhabitant of this state, 
shall die out of the state, leaving assets in the county of such 
surrogate. 

4. Where a testator, not being an inhabitant of this state, 
sball die out of the state, not leavihg assets therein, but ass^s 
of such testator shall thereafter come into the county of sucn 
surrogate. 

No will of personal estate, either written or unwritten, shall 
be admitted to proof, nor shall letters testamentary or of ad- 
ministration thereon be granted, until the widow and nest 
of kin shall have been cited to appear and attend 8«c^ pro* 
bate. Such citation shall be personally served <on them. If 
they be in the county, six days at least before the return th^re^ 
of; and if not in the county, and whenever personsd service is 
not made on the next of kin, by publishing the same at least 
two weeks, in such newspaper in the state, as the surrogate 
shall deem most likely to give notice to the relations of the de^ 
ceased* 

On the application of any person interested, the sunogate 
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shall issue a citation under his seal of office, to any person 
having the custody or possession of any will, requiring him^ 
to produce the same, at such time and place as such surro- 
gate shall deem reasonable, to the intent that such will may 
be duly proved. Any person who, without^reasonable cause, 
shall neglect or refuse to produce any will, in obedience to 
such citation, shall be committed to the jail of the county, by 
an order under the hand and seal of the surrogate, there to 
remain until he shall produce such will. 

Written wills of personal estate offered for probate, shall 
be proved by one or more of the subscribing witnesses, or if 
they be dead, insane, or out of the state, then by proof of the 
handwriting of the testator and of the subscribing witnesses ; 
and in all cases the oath of the person who received the same 
of the testator, if he can be produced, together with the oath 
of the person presenting the same for probate, stating the cir< 
cumstances of the execution, the delivery and the possession 
thereof, shall be required. The surrogate shall enquire par* 
ttcularly into the facts and circumstances, and shall be satisfi* 
ed of the genuineness and validity of such will, before admit«» 
ting the same to probate, or granting letters testamentary or 
of administration thereon. 

Every surrogate shall indorse on every will proved befor€^ 
him, a certificate that the same has been admitted to probate 
by him, stating therein the day when such probate was^ 
granted. 

When any will irf* personal property shall have been prov- 
ed before any surrogate having jurisdiction, the jurisdiction 
over the executors, and the power of granting letters testamen- 
tary and of administration with the will annexed, with all 
powers incidental thereto, shall be exercised exclusively by 
the surrogate who first took the proof of such will ; and ne 
other surrogate shall have power to grant letters of adminis* 
tration upon the estate of such testator. 

The probate of any will of personal propei^y, taken by a 
surrogate having jurisdiction, shall be conclusive evidence of 
the validify of such will, until such probate be reversed on 
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appeal, or revoked by the surrogate, as herein stated, or 
the will be declared void by a competent tribunal. 

Notwithstanding a will of personal property may have 
been admitted to probate, any of the next of kin to the testa- 
tor, may, at any time within one year after such probate, con- 
test the same, or the validity of such wilL 

For that purpose, such relative shall file in the office of the 
surrogate by whom the will was proved, his allegations in 
writing, against the validity of such will, or against the com- 
petency of the proof thereof. 

Upon the filing of such allegations, the surrogate shall issue 
a citation to the executors, who shall have taken upon them-* 
selves the execution of such will, or to the administrators with 
such will annexed, and to all the legatees named in such will, re- 
siding in this state, or to their guardians, if any of them be 
minors, or their personal representatives, if any of them be 
dead, requiring them to appear before him on some day to be 
therein, specified, not less than thirty and not more than sixty 
dqiys from the date thereof, at his office, to shew cause why 
the probate of such will should not be revoked. 

After the service of the citation, such executor or adminis- 
trator shall suspend all proceedings in relation to the estate of 
the testator^ except the collection and recovery of monies, and 
the pa}rment of debts, until a decision shall be had on such 
allegations. 

At the time appointed for showing cause, and at suph other 
times thereafter as the surrogate may appoint, upon due 
proof being made of the personal service of such citation, 
upon every person named therein, at least fourteen days be- 
fore the time appointed for showing cause, the surrogate shall 
proceed to hear the proofs of the parties. If any legatees 
n^nied in the will so contested, shall be minors, and have no 
guardians, he shall appoint guardiams to take care of their in- 
terests in the controversy. 

If upon hearing the proofs of the parties, the surrogate shall 
decide that such will is for any reason invalid, or that it is not 
sufficientiy proved to have been the last will and testament of 
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the testator, he gball annat and revoke the probate thereof; if 
otherwise, he shall confirm such probate. Appeals from such 
decisions may be m^deaa the same manner, and widiin the 
same time, and with like efiect^ as in cases of granting letters 
of admjnistralion. 

Upon any such hearing before the surrogate, the deposi- 
tions of Witnesses taken on the first proof of the will, who 
may be dead, insane, or ont of the state, may be received in 
evidence. 

Whenever any surrogate shall annul and revoke the 
probate <^ any will of personal property, he shall en- 
ter such revocation in his records, and attest the same; 
and shall cause notice thereof to be immediately served on the 
executors therein named, or upon the administrators with such 
wiU annexed, and to be published for three weeks in a news- 
paper printed in his county, if there be one, the expense cxf 
which publicatian shall be taxed as a part of the costs of the 
proceedings. 

Upon such notice being served upon such executor or ad- 
ministrator, bis powers and anthority shall cease, and he shall 
account to the representatives of the deceased person, whose 
alleged will was contested, for all monies and effects received ; 
but such executor or administrator shall not be liable for any 
act done in good faith, previous to the service of the citation, 
nor for any act so done iti the collection of monies, or the 
payment of'debts, after the service of the citation, and previ- 
ous to the service of the notice of revocation. 

m 

TM surrogate's fees and expenses shall be paid by the 
party contesting the validity of the will, or the probate there- 
of, in case such will or probate be confirmed ; and in case 
such probate be revoked, the party who shall have resisted 
such revocation, may be required, by the surrogate, to pay 
Ae costs, and the expenses of the proceedings, either person- 
ally or out of the property of the deceased. In all cases, 
such payment may be enforced by process of attachment. 
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2nd. T%6 duties of the Surrogate in granting lettera its'- 
tamentary :^-^ 

When any will of personal estate shatl have been di^y ad- 
mitted to probate, the surrogate who took such proof, sbalT 
issue letters testamentary thereon, to the persons named there- 
in as executors, who are competent by law, to serv^ as such, 
and who shall sq)pear and qualify. 

No letters testamentary shall be granted, until the expira- 
tion of thirty days after the will shall have been proved, dur- 
ing which time any relative or creditor of the deceased, or 
any other pei'son interested in bis estate^ may file objections 
with tl^e surrogate, to the granting of letters testamentary^ 
to any one or more of the persons, niamed in such will as ex- 
ecutors. 

No person shall be deemed competent to serve as an execu- 
tor, who, at the time the will is proved, shall be, 

1. Incapable in law of making a contract, (except married 
women) : 

2. Under the age of twenty-one years : 

3. An alien who has not taken the preliminary measures to 
entitle him to naturalization : 

4. Who shall have been convicted of an infamous crime : 

5. Who upon proof shall ba adjudged incompetent by the 
surrogate to execute the duties of such trust, by reason of 
drunkenness, improvidence, or want of understanding. 

If any such person be named as the sole executor in any 
will, or if all the persons named therein as executors, be in- 
competent, letters of administration, with the will amiex^d, 
shall be issued, as hereinafter is stated, in the case of all the 
executors renouncing. 

No married woman shall be entitled to letters testamentary, 
unless her husband consent thereto in writing, to be filed widi 
the surrogate ; and by giving such consent h^ shall be deem- 
ed responsible for her acts jointly with her. 

If the disability of a person under age, or being an alien, 
or a married woman, named as executor in any will, shall be 
removed, before the execution of such will is completed, such 
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person shall be entitled on application, to supplementary let- 
ters testamentary, to be issued in the same manner as the ori- 
l^nal letters, and shall thereupon be authorised to join in the 
execution of such will, with the persons previously appointed. 
If olyections be made by any creditor of the testator, or any 
legatee, rejlative, or other per^a intere3ted in his estate, 
^against granting letters, testamentary, to one or more of the 
persons named in the will as executors, the surrogate shall in- 
quire into such objections ; and if it appear that the circum- 
stances of any person named as such executor, are such, that 
in the opinion of the surrogate they would not afford ade- 
quate security to the creditors, legatees and relativcjs of the 
deceased, for the due administration of the estate, he may re* 
fuse letters testamentary to any such person, until he shall 
^ve the like bond as is required by law, of administrators in 
cases of intestacy. 

If any person applying for letters testamentary, shall be a 
non-resident of the state, such letters shall not be granted un- 
til the applicant shall give the like bond. 

Any person named as executor in a will, may renounce such 
appointment, by an instrument in writing under his hand, at- 
tested by two witnesses, and on the same being proved to the 
satisfaction of. the surrogate, who took proof of the will, it 
shall be &\eA and recorded by him. 

If any pe|iK>n named as executor, shall not appear to quali- 
fy^ and take upon himself the execution of a will, at the time 
the same is proved, and shall not have renounced, the surro-r 
gate< shall, on applicatron of any other executor, or of the wi- 
dow, or any of the next of kin, or any legatee, or creditor of 
the testator, issue a summons directed to such executor, re- 
quiring him to appear and qualify, within a certain time there- 
in to be limited, or that, in default thei;pof, he will be deemed 
to have renounced the said appointment 

If the person to whom such summons is directed, reside 
within thi$( state, it shall be served personally on him, at least 
fourteen days before the time limited therein for him to ap- 
pear. And if he reside, or be, out of the state, or his resi- 
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Znd. The duties of the Surrogate in gran^ ^ publnh- 
tamentary: — r" ore the time 

When any will of personal estate sbaH W 
mitted to probate, the surrogate who K reasonable cause, 
issue letters testamentary thereon, to 1^ /son, upon the same 
in as executors, who are competeni^ ^, in his discretion, al- 
and who shall appear and qualifr ^o appear and qualify. 

No letters testamentary sh?^' ^// not appear, according to 
tion of thirty days after th^ ' ^^ 0thin the time allowed by the 
ing which time any rel9''y^^a»l'ify as an executor, by taking 
any other person intr J^j, if one shall have been required, 
with t^e surrogate /y ^^ renounced the appointment of ex- 
to any one or «>' /^^^ shall thereupon enter an order, re- 
ecutors* '/^/r*^^s, the proof of the service thereof, and 

No pers*" J^^^^Aeh allowing time, if any was made, and 
^ w^^ ^\^^\b?^^^^^ ^® appear and qualify, and declar- 
1. ^ ^r^^'n^^ ^^^ ^^^ person has renounced his ap- 
woir ^^^^b executor. 

pf^* y letters testamentary shall issue to any executor, 

f^^^ue and Subscribe an oath or affirmation before the 

t^^ te ^^ ^^ ^*^^ ^^ sickness, or other inability to attend 

^i^^^'^^gate, before any officer authorised to administer 

^ iliat he will faithfully and honestly discharge the du- 

, ofan executor; which oath shall be filed in the office of 

^e surrogate. 

If all the persons named in a will as executors, shall re- 
^unce, or after summons issued and served as aforesaid, shall 
^glect to qualify, or shall be legally incompetent, then let- 
ters testamentary shall issue, and administration with the will 
annexed be granted, as if no executors were named in such 
will, to the residuary legatees, or some or one of them, if 
there be any ; if ther& be none that will accept, then to any 
principal or specific legatee, if there be any; if there be none 
that will accept, then to the widow and next of kin of the tes- 
tator, or to any creditor of the testator, in the same manner, 
and under the like regulations and restrictions, as letters of 
administration, in cases of intestacy. 
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person named in a will'as executor, and not named 

[n the letters testamentary, or in letters *of administra- 

le will annexef], shall be deemed to be superseded 

shall have no power* or authority whatever, as 

\until he shall appear and qualify. 

. named in a will, shall, before letters testaroen- 

^. anted, have any power to dispose of any part of 

tdte of the testator, except to. pay funeral charges, 

^1' to interfere with such estate in any manner, further than 

is necessary for its preservation. 

No executor of an executor, shall, as such, be authorised to 
administer on the estate of the first testator ; but on the death 
of the sole or surviving executor of any last will, letters of 
administration with the will annexed, of the assets of the first 
testator left unadmintstered, shall be issued in the manner and 
with the authority herein after mentioned. 

If after letters testamentary shall have been granted to any 
person, named as executor, iii any will, complaint shall be 
made to the surrogate of the county in which such letters 
were granted, by any person interested in the estate of the de* 
ceased, that the person so appointed executor has become in- 
' competent by law to serve ias such, or that his circumstances 
are so precarious as not to afibrd adequate security for his due 
administration of the estate, or that he has removed, or is 
about to remove, from this state, the surrogate shall proceed 
to enquire into such complaint. 

Such surrogate shall thereupon issue a citation to the per* 
son complained of, requiring him to appear before such sur- 
rogate, at a day and place therein to be specified, to show 
cause why he should not be superseded ^ which citation shall 
be personally served on the person to whom it may be direct- 
ed, at least six days before the return thereof, if he be in the 
county ; and if he shall have absconded from such county, it 
may be served by leaving it at his place of residence. 

Upon due proof of the service of such citation, the surro- 
gate shall proceed at the day appointed, or on such other day 
as he shall appoint, to bear the proofs and allegations of the 
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parties ; and if it appear that. the circurostances of the person 
so appointed, are precarious as aforesaid, or that such person 
has removed, or is about to remove, from diis state, he shall 
require such person to give bond with sureties, like those re^ 
quired by law of administrators, within a reasonable time, not 
exceeding five days. , ■ 

If such person neglect to g^ve such bond, or if it appear 
that he is legally incompetent to s^rve as executor, the surro^ 
gate shall by order supersede the letters test^entary so isou- 
ed to such person, whose authority and rights as an executor 
diall thereupon cease ; and if there be no acting i^xecutor of 
such will, the surrogate shall grant letters of administration 
with the will annexed, of the assets of the deceased left unad« 
ministered. 

In all cases where letters of administration with the will an- 
nexed, shall be^granted, the will of the deceased shall be ob^ 
served and performed ; and the administrators with sudi will, 
shall have the rights and powers, and be subject to the same 
du^es, as if they had been named executors in such will. 

3rd. The duties ef the Surrogate in granting letters of 
administration: — 

The surrogate of each county shall have sole and exclu* 
sive power, within the county for which he may be appointed, 
to grant letters of administration of the goods, chattels, and 
credits of persons dying intestate, in the following cases : 

1. Where an intestate, at or immediately previous to his 
death, was an inhabitant of the county of such surrogate, in 
whatever place such death may have happened. 

2. Where an intestate, not being an inhabitant of this 
state, shall die in the county of such surrogate, leaving as«^ 
sets therein. 

3. Where an intestate, not being an inhabitant of this 
state, shall die out of the state^ leaving assets in the county of 
such surrogate, and in no other county. 

4. Where sm intestate, not being an inhabitant of this 
state^ shall die out of the state, not leaving assets therein, but 
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assets of suiE:ii intestate shall thereafter come into the county 
of such surrogate. 

Whenever an intestate, not being an inhabitant of this 
^ate, shall die out of the state, leaving assets in several coun- 
ties, or assets of such intestate shall after bis death come into 
several counties, the surrogate of any county in which such 
assets shall be, shall have power to grant lexers of adminis* 
tration on the estate of such intestate ; but the surrogate, 
who shall first grant letters of administration on such estate, 
shidl be deemed thereby, to have acquired sole and exclusive 
jurisdiction over such Estate, and shall be vested with alji (he 
powers incidental thereto. ^ , 

The persons ' afiKtinted administrators, by the surrogate 
who shall have first granted letters of administration, in the 
cases, above specified, shall have sole and excki»ve authority 
as such, and shall be entitled to demand and recover from eve- 
,ry person subsequently appointed administrator of the same 
estate, the assets of the deceased in his hands. But all acts 
. in good faith, of such subsequent administrator, done before 
notice of such previous letters, shall be valid ; and all the 
suits commenced by bim^ may be continued by, and in the 
name of, the first adn^iuistrators. 

Before any letters of administration shall be granted on the 
estate of any person who shall have died intestate, the fact of 
such person's dying intestate shall be proved to the satisfaction 
of the surrogate ; who shall examine the persons applying for 
such letters, on oafh, touching the time, place, and manner of 
the death, and whether or not the party dying left any will ; 
and he may also in like manner examine any other person, 
and may compel such person to attend as a witness for that 
purpose. 

Administration, in case of intestacy,- shall be granted to 
the relatives of the deceased, who would be entitied to suc- 
ceed to his personal estate, if they or any of them will accept 
the same, in the following order: First, to the widow; se- 
cond, to the children ; third, to the father ; fourth, to the broth- 
ers; fifth, to the sisters ; sixth, to the grandchildren ; seventh, 
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to any other of the next of kin who would be ent^jded to share 
ill the distribution of the estate. If any of the persons so en- 
titled be minors, aduiinistration shall be granted to their guar* 
dians; if none of the said relatives or guardians will accept 
the same, then to the creditors of the deceased ; and the credi- 
tor first applying, if otherwise competent, shall be entitled to 
a preference ; if no creditor apply, then to Uny other person 
or persons legally, competent; but in the city of New-York, 
the public administrator shall have preference after the next 
of kin, over creditors and all other persons; and in the other 
counties of this state, the county tr»stsurer shall have prefer- 
ence next after creditors, over all other persons. And in the 
case of a married woman dying intestate, her husband shall 
be entitled to administration, in preference to any other per* 
son, as is by law provided. 

When there shall be several persons of the same degree of 
kindred to the intestate, entitled to administration, they shall 
be preferred in the following order : First, males to females ; 
second, relatives of the whole blood to those of the half blood ^ 
thirdi, unmarried women to such as are married ; and when 
there are several persons equally entitled to administration, 
the surrogate may, in. his discretion, grant letters to one or 
more of such persons. 

A husband, as such, if otherwise competent according to 
law, shall be solely entitled to administration on the estate of 
bis wife, and shall give bond as other persons, but shall be 
liable as administrator, for the debts of his wife, only, to the 
extent of the assets received by him. If he shall not take out 
letters of administration on her estate, he shall be presumed to 
have assets in his handi, sufficient to satisfy her debts, and 
shall be liable therefor ; and if he shall die, leaving any assets 
of his wife unadministered, they shall pass to his executors or 
administrators, as part of his personal estate, but shall be lia- 
ble for her debts to her creditors, in preference to the credi** 
tors of the husband. 

If letters of administration on the estate of a married wo- 
man, shall be granted to any other person than her husband, 
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by reasfon of his neglect, refusal, or incompetency to take the 
same, such administrator shall account for, and pay over, the 
assets remaining in his hands, after the pajrment of debts, to 
such husband, or his personal representatives. 

In all cases where persons, not inhabitants of this state, 
shall die, leaving assets in this state, if no application for let-* 
ieH of administration be made by a relative entitled thereto, 
and legally competent, and it shall appear that letters of ad- 
ministration on the same estate, or letters testamentary, have 
been granted by competent authority, in any other state of the 
United States, then the person so appointed, on producing 
such letters, shall be entitled to letters of administration in 
preference to creditors, or any other persons, except the pub- 
lic administrator in the city of New- York* 

Ne letters of administration shall be granted to a person 
convicted of an infamous crime, nor to any one incapable by 
law of making a contract, nor to a perspn who is not a citi* 
%en of the United States, nor to any one who is under twenty- 
one years of age, nor to any person, who shall be judged in- 
competent by the surrogate, to execute the duties of such 
trust, by reason of drunkenness, improvidence, or want of 
understanding, nor to any married woman ; but where a mar- 
ried woman is entitled to administration, the same may be 
granted to her Imsband in her right and behalf. 

If any person who would otherwise be entitled to letters of 
administration as next of kin, or to letters of administration 
with the will annexed, as residuary or specific legatee, shall 
be a minor, such letters shall be granted to his guardian, 
being in all respects competent, in preference to creditors or 
other persons; 

Administration may be granted to one or more competent 
persons, ahhough not entitled to the same, with the consent 
of the person entitled, to be joined with such person ; which 
consent shall be in writing, and be filed in the office of the 
surrogate. 

When Buy person shall apply for administration, either 
with the will annexed, or in case of intestacy, a-nd there shall 

4 
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be any ojther person liaving prior right to such administrationy 
the applicant shall produce, prove, and file with the surro- 
gate, a written renunciation of the persons having such prior 
right. If he fail to do so, befoi^ any such letters shall be 
granted, a citation shall be issued to all persons having such 
prior right, to show cause at a day to be therein specified, 
why administration should not be granted to such applicant* 

If any person to whom such citation shall be directed, shall 
reside within the county of such surrogate, such citation shall 
be served personally, or by leaving a copy at the residence of 
such person, at least six days before the return day thereof; 
if any such person reside out of such county, but within the 
state, and such residence can be ascertained, service shall be 
m^de in the same manner, at least forty days before the re- 
turn day of the citation : if any such person reside out of the 
state, or his residence cannot be ascertained, such citation may 
be personally served without the state, forty days before its 
return, or may be published once in each week, for six weeks 
successively^ in the state paper. 

In all cases of application for letters of administration in 
cases of intestacy, a citation to show cause as aforesaid, shall 
be issued to, and served on, the attorney-general, at least 
twenty days before the return day thereof, previous to grant- 
ing such letters, unless it shall be shown to the surrogate, by 
the affidavit of the applicant, or other written proof, that the 
intestate left kindred entitled to his estate, specifying the 
names of such kindred, and their places of residenee, as far 
as the same can be ascertained. 

In case of a contest relative to the proof of a will, or rela- 
tive to the right to letters testamentary, or when by reason of 
the absence from this state of any executor named in a will, 
or by any other cause, a delay is necessarily produced, in 
granting such letters, the surrogate authorised to grant the 
same may, in his discretion, issue special letters of adminis- 
tration to one or more persons, authorising the collection and 
preservation of the goods of the deceased. 

Every collector so appointed, shall have authority to col- 
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lect the goods, chattels, personal estate, and debts of the de- 
ceased ; and to secure the same, at such reasonable expense as 
the surrogate shall allow ; and for those purposes may main- 
tain suits as an administrator. Under the direction of the 
surrogate; he may sell such of the said goods as shall be per- 
ishable, after the same shall have been appraised. 

Upon letters testamentary, or of administration, being 
granted, the power and authority of such collector shall 
cease ;'bttt any suit brought by him may be continued by the 
executor or administrator, in the name of such collector, but 
which he shall not have power to discontinue or release. And 
such collector shall, on demand, deliver to the executor or ad- 
ministrator, all the property and money of the deceased in his 
hands, and shall render an account, on oath, to the surrogate, 
of all his proceedings, upon being cited for that purpose, or 
without such citation. Such delivery and account may be 
enforced by an order of the surrogate, and by attachment to 
be issued by him, as in other cases of administrators. 

Before any letters of administration with the will annexed, 
or in cases of intestacy, shall be issued to any administrator 
or collector, he shall take and subscribe an oath or affirmation 
before the surrogate, or in case of sickness or other inability 
to attend the surrogate, before any officer authorised to ad- 
minister oaths, that he will well, honestly and faithfully, dis- 
charge the duty of administrator or collector, as the case may 
be, according to law. 

Every person appointed administrator shall, before receiv- 
ing letters, execute a bond to the people of this state, with 
two or more competent sureties, to be approved by the surro* 
gate, and to be jointly and severally bound. The penalty in 
such bond shall not be less than twice the value of the per- 
sonal estate of which the deceased died possessed, which val- 
ue shall be ascertained by the surrogate, by the examination 
on oath of the party applying, and of every other person he 
may think proper to examine. The bond shall be condition- 
ed, that such administrator shall faithfully execute the trust 
reposed In him as such, and also that he shall obey all orders 



2B TKE OFFICE Or SURROGATE. 



t 



of such surrogate, touchiDg tlic adniinistratioii of the estate 
committed to him. 

Every collector appointed by special letters, shall execute 
a bond, with sureties, to be approved as aforesaid, in the same 
penalty as in the case of an administrator, and the same pro- 
ceedings shall be had to ascertain such penalty. The condi- 
tion of such bond shall be, that he will make a true and per- 
fect inventory of such of the assets of the deceased, as shall 
come to his possession or knowledge, and return the same, 
within three months, to the office of the surrogate granting 
such tetters ; that he will faithfully and truly account for all 
property, money, and things in action, received by him as 
such collector, whenever required by the said surrogate, or 
any otlier court of competent authority, and will faithfully de- 
liver up the same, to the person or persons who shall be ap- 
pointed executors or administrators of the deceased, or Co such 
other person as shall be authorised to receive the same by 
such surrogate* 

In case any one of several executors or administrators, to 
whom letters testamentary or of administration shall have 
been granted, shall die, become lunatic, convict of an infa- 
mous offence, or otherwise become incapable of executing the 
trust reposed in him, or in case the letters testamentary or of 
^administration shall be revoked or annulled according to law, 
with respect to any one executor or administrator, liien the 
remaining executors and administrators shdl proceed and 
complete the execution of the will or the administration, ac- 
cording to law. 

If all such executors or administrators shall die, or become 
incapable, as aforesaid, or the power and a^uthority of all of 
them shall be revoked according to law, the surrogate hav- 
ing authority to grant letters originally, shall issue letters of 
administration upon the goods, chattels, credits and eflbcts of 
the deceased left unadministered, with the will annexed, or 
otherwise, as the case may be^ to the widow or next of kin, or 
creditors of the deceased, or others, in the same manner as 
herein before directed, in relation to original letters of admin- 
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istrudon; which admuiistrator shall give bonds in the like 
penalty, with like sureties and conditions, as herein before re- 
quired of administrators, and shall have tlie like power and 
authority. Aiid such letters shdl supersede all former and 
other letters testamentary, and of administration, upon the 
same estate. 

If after granting any letters of administration on the ground 
of intestacy, any will shall be subsequently proved, and letters 
testamentary or of administration, with the will annexed, be 
thereupon issued, a revocation of such letters of administra- 
tion shall be made by the surrogate ; and until the same be 
made and served on !^ucb administrator, his acts done in good 
faith shall be valid ; and the executors to whom letters testa* 
mentary shall be issued, shall be entitled to demand, collect, 
and sue for, the goods, chattels, and effects remfiuning unad- 
ijainistered. 

AU sales made in good faith, and all lawful acts done, eith- 
er by administrators before notice of a will, or by executors 
or administrators, who may be removed or superseded, or 
who n)ay become incapable, shall remain valid, and shall not 
be impeached, on any will afterwards appearing, or by any 
subsequent revocation or superseding of the authority of such 
executors or administrators. 

No surrogate shall admit to probate any will, or grant 
letters testamentary or of administration, in any case, or upon 
any estate, where he shall be interested as next of kin to the 
deceased, or as a legatee or devisee under such will, or where 
such surrogate shall be named as executor in such will. 

All letters testamentary, letters of administration, and let^ 
ters appointing any collector, shall be issued in the name of 
the people of this state, and shall be tested in the name of the 
surrogate, or^ other officer granting the same, and shall be 
signed by him, smd sealed with the seal of his office. 

The testimony taken by any surrogate, in relation to the 
proof of any written or unwritten will, and in any controvert 
sy relating to the gmntiag of letters testamentary or of ad- 
mimstration, or therevoking of the swie, shall be reduced to 
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writing, and shall be entered by him, in a proper book to be 
provided and preserved as part of the books of his office. 

Each surrogate shall record in his books, to be provided 
by him, all wills proved before him, and all letters testamenta- 
ry or of administration, and all letters appointing a collector, 
with all things concerning the same. The records of such 
wills and letters, and the transcripts thereof duly certified by 
the surrogate, having the custody of such records, under his 
seal of office, shall be evidence in all courts, so far as respects 
any personal estate, in the same manner as if the originals 
were produced and proved. 

The surrogate before whom any will of a person, not be- 
ing an inhabitant of this state at the time of his death, shall be 
proved, or who shall grant letters of administration on the es- 
tate of any person, who at his death was not an inhabitant of 
this state, shall, within ten days after admitting such will to 
probate, or granting such letters, transmit a certified copy 
thereof to the secretary of state, to be filed in his office, the 
expense whereof shall be paid out of the treasury, on the war- 
rant of the comptroller, upon producing the certificate of the 
secretary of state, of the receipt of such copy. 

4rt. Of the duties of the Surrogate^ as they relate to the 
inventory and settling the accounts of executors and admin- 
istrators: — 

The surrogate appoints, by writing, the appraisers — ch. 6. 
tit. 3. sec. 1. — and upon the return thereof, administers an 
oath to the executor or administrator, to be endorsed on, or 
annexed to the inventory. — ib. sec. 16. 

If the inventory is not returned \iithin three months, or 
within such further time, not exceeding four months, as the 
surrogate may allow, summons is to be issued by the surro- 
gate, requiring the return of the inventory; and if the execu- 
tor or administrator shall be in default, attachment issiies. 

If after personal service of such summons, such executor 
or administrator shall not, by the day appointed, return such 
inventory on oath, or obtain further time to return the same» 
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the surrogate shall issue an attachment against him, and com* 
mit him to the common jail of the county, there to remsun un- 
til he shall return such Inventory. 

If such summons cannot be served personally! by reason of 
such executor or administrator absconding or concealing him- 
self, or, if after being committed to prison, such executor or 
administrator shall neglect for thirty days, to make and re- 
turn such inventory, the surrogate may thereupon issue under 
his seal of office, a revocation of the letters testamentary or 
letters of administration, before granted to such executor or 
administrator ; reciting therein the cause of such revocation, 
and shall grant letters of administration of the goods, chat- 
tels and effects of the decea^d, unadministered, to the per- 
son entitled thereto, (other than such executor or administra- 
tor,) in the same manner as original letters of administration, 
or letters testamentary. 

Such letters of administration or letters testamentary, shall 
supersede all former letters, and shall deprive the former ex- 
ecutor or administrator of all power, authority, and control, 
over the personal estate of the deceased ; and shall entitle the 
person appointed by such letters, to take, demand, and re- 
ceive the goods and effects of the deceased, wherever the 
same may be found. 

Every executor or administrator committed to prison as 
aforesaid, may be discharged by the surrogate, or a justice 
of the supreme court, or a circuit judge, on his delivering 
upon oath, all the property of the deceased under his control, 
to such person as shall be authorised by the surrogate to 
receive the same. 

Executors and administrators are guarded on every side by 
the new enactments of the legislature, and tlie surrogate's 
powersf over every step of their progress to a settlement of the 
estates entrusted to them, renders the execution of their trusts 
safe and expeditious* 

No execution shall issue upon a judgment against an execu- 
tor or administrator, until an account of his administration shall 
have been rendered and settled, or unless on an order of the 
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surrogate who appointed him. And if an accoant has been 
rendered to the surrogate by such executor or administrator^ 
execution shall issue Only for the sum that shall have appeared 
on the settlement of such account, to havebeena just propor* 
tion of the assets applicable to the judgment. 

No part of the property of the deceased shall be retabed 
by an executor br administrator, in satisfaction of his own debt 
or claim, until it shall have been proved to, and allowed by, 
the surrogate ; and such debt or claim shall not be entitled to 
any preference over others of the same class. 

In case legacies are not paid at the time and in the manner 
prescribed by law, the surrogate enforces payment by sum- 
mons and attachment, and may direct a suit on the bond of 
the executor or administrator. 

In case any legatee is a minor, his legacy, if under tfie val* 
ue of fifty dollars, may be paid to his father, to the use and 
for the benefit of such minor. 

If the legacy be of the value of fifty dollars or more, the 
same may, und^ the direction of the surrogate, be paid to 
the general guardian of a minor; who shall be required to 
*give security to the minor, to be approved by the surrogate, 
'for the faithful application and accounting for such legacy. 

If there be no such guardian, or the surrogate do not oKrect 
such payment, the legacy shall be invested in permanent secu- 
rities, under the direction of die surrogate, in the name and for 
the benefit of such minor, upon annual interest ; and the in- 
terest may be applied, under the direction of the surrogate, 
to the support and education of such minor. 

It shall be the duty of the surrogate, where there is no 
guardian of such minor, to keep in bis office the securities so 
taken, and to collect, receive, and apply the interest ; and 
when necessary, to collect the principal, and reinvest the same, 
and also to reinvest any interest that may not be necessarily 
expended as aforesaid. 

On such minor coming of age, he shall be entitled to re- 
ceive the securities so taken, and the interest or other monies 
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that may have b^en received ; and the aarrogate and bifr su* 
redes shall be liable to account for the eaine. 

In case of the death of sach minor before cmning of age, 
the said securities and monies shall go to hss executory or ad- 
mini&tratorsy to be applied and distributed according to law ; 
and the snrrogate and his sureties shall, in like manner, be 
liable to account to such executor or administrator. 

An executor or adnunistrator, after the expiration of eigh- 
teen months firom the time of his appointment, may be requir* 
ed to render an account of his proceedings, by an order of the 
amreogate, to be granted upon application from some person 
having a demand against the personal estate of the deceased^ 
either as creditor, legatee, or next of kin, or of some person 
in behalf of any minor, having such claim, or without such 
application. 

Obedience to sueh order may be enforced in the manner 
heiteiii before directed, to con^iel the return of an inventory ; 
and in case of disobedience, the same proceedings may be had« 
to attach the party so disobeying, aad to discharge him.-~- 
And the like revocation of the letters granted to him, may be 
made, in case of the party's absconding or concealing him* 
ie)f, so that the order cannot be personally served, or of his 
neglecting to render an account within thirty days after being 
committed; and new letters shall be granted with the like efr 
feet as in those cases. 

On the settlement of an account of an executor or admin* 
ifttrator, he may be allowed any item of expenditure not ex« 
ceeding twenty dollars, for which no voucher is produced, if 
such item be supported by his own oath positively to the fact 
of payment, specifying when and to whom such payment w^r 
made, and if such oath be uncontradicted ; but such aUow* 
ances shall not in the whole, exceed five hundred dollars, for 
payments in behalf of any on^ estate. 

The surrogate may make allowance to any executor or ad- 
ministrator, for property of the deceased, perished or lost, 
Without the fault of such executor or administrator. 

No profit shftJl be made by executors or adniinistrators, by 
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theincx^ase, nor shall tbey sustain any loss, by the decrease, 
without their fault, of any part of the estate ; but they shall 
Actount for such increa^, and shall be allowed for such de- 
crease, on the settlement of tbeur accounts. 

On the settlement of the accounts of executors or adminis- 
trators, the suirrogate shall allow to them for their service^ 
lover and above dieir expenses: 

1* For receiving and paying out all sums of money not ex- 
ceeding one thousand dollars, at the rate of five dollars per 
cent. 

2. For receiving and paying any sums exceeding one thou- 
sand doUars, and not amounting to five thousand dollars^ at 
the rate of two dollars and fifty cents per cent. 

3. For all sums above five thousand dollars, at the rate of 
one dollar per cent. 

And in all cases such allowance shall be made for their 
actual and necessary expenses, as shall appear just and rea- 
sonable. 

Where any provision shall be made by any wiU, for spe- 
cific compensation to an executor, the same shall be deemed a 
full satisfaction for his services, in lieu of the allowance afore- 
said, or his share thereof; unless such executor shall, by a 
written instrument to be filed with the surrogate, renounce aU 
claim to such specific legacy. 

If, upon being required by any surrogate to render an ac- 
coiyit, an executor or administrator desires to have the same 
finally settled, he may apply to the surrogate for a citation, 
which the surrogate shall issue, requiring the creditors and next 
of kin of the deceased, and the legatees, if there be any, to 
appear before him, on some day therein to be specified, and 
to attend the settlement of such account. 

The citation shall be served personally ^n all those to whom 
it shall be directed, living in the county of the surrogate, at 
least fifteen days before the return thereof; and upon those 
living opt of the county, or who, whose residence, may be 
unknown, either personally, fifteen days previously, or by 
publishing the same in a newspaper printed in the county, at 
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feast four weeks before the the return thereof, and in such 
newspapers printed in any other coupties, where any credi- 
tors, or other persons interested in the estate of the deceased, 
may reside, as the surrogate, upon due enquiry into the facts, 
$ball (firect. 

If there be any such creditors or other persons interested, 
residing in any other state of the United States, or in either 
the provinces of Canada, the citation shall be published once 
in each week for three months, in the state paper, unless such 
citation be personally served on such creditors, at leasf forty 
days before the return thereof; and if there be any such credi« 
tors, or other persons interested, residing out of the United 
States, and oat of the provinces of Canada, the citation shall 
be published as aforesaid for six months. 

Any creditors, legatees, or other persons interested in the 
estate of the deceased as next of kin or otherwise, may attend 
the settlement of such account, and contest the same ; and 
they, and the executor or administrator, shall have process, 
to be issued by such surrogate, to compel the attendance of 
witnesses. 

The bearing of the allegations and proofs of the respective 
parties, may be adjoiHued, from time to time, as shall be ne- 
cessary. And the surrogate may appoint one or more audi- 
tors to examine the accounts presented to ■him, and to report 
thereon, subject to his confirmation ; and may make a reasona- 
Ue allowance to such auditors, not exceeding two dollars per 
day, to be paid out of the estate of the deceased. 

The final settlement of such account, and the allowance 
thereof, by the surrogate, or upon appeal, shall be deemed 
conclusive evidence, against all creditors, legatees, next of 
kin of the deceased, and all persons in any way interested in 
the estate, upon whom the said citation shall have been se^- 
ed, either personally or by publication, as herein directed, of 
the following facts, and of no others : 

1. That the charges made in such account for monies paid 
to creditors, to legatees, to the next of kin, and for nece^a^ 
jfy expenses, are correct 
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2. That such executor of administrator has been charged 
all the interest for monies received by him, and embraced itt 
Iris account, for which he was legally accountable. 

3. That the monies stated in such account, as collected, 
were all that were collectable, on the debts stated in such ac- 
count, at the time of the settlement thereof. 

4. That the allowances in such account, for th€f decrease id 
the value of any assets, and the charges therein for the in- 
erease in such value, were correctly made. 

The last preceding sectiori shall not extend to any case, 
where an executor is liable to account to a court of equity, 
ty reason of any trust, expressly created by any last wSU or 
testament. 

No appeal shall be allowed from the decree of the sui-ro- 
gate, for the final settlement of such account, unless the same 
Ithall be entered, within three mdnthis^ after such decree shall 
hftve been recorded. 

Whenever the authority of an executor 6f administrator 
fthail cease, or be revoked or superseded for any reason, he 
may be cited to account before a surrogate, at the instance of 
mt person succeeding to the administration of the same es- 
tate, in like manner, as hel-ein before provided for a credi- 
tor. 

In every such case the executor or administrator may cite 
the person succeeding to the adniinistration of the same es- 
tate, to attend an account and settlement of his proceedings 
before the surrogate, by giving such reasonable notice as the 
surrogate shall direct, and by serving and pubrishing, in the 
ttianner herein before stated, a citation to (creditors and oth- 
ers; and such settlement and account shall have the like effect 
in all respects as in the case' of a settlement at the instance of 
a creditor. 

Whenever an account shall be rendered and finally settled, 
(except under the 69th and 70th sections of art. 3, tit. 3, 
thap. 6), if it shall appear to the surrogate that any part of 
the estate remains to be paid or distributed, he shall make a 
decree for the payment and distribution of what shaU so re^ 
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main, to and among the creditors, legatees, widow, and next of 
kin to the deceased, according to their respective rights; and 
in such decree shall settle and determine all questions concern- 
ing any debt, claim, legacy, bequest, or distributive share; to 
whom the same shall be payable ; and the sum to be paid to 
each person. 

In such order the surrogate may, upon the consent in writ- 
ing of the parties who shall have appeared, direct the de- 
livery of any personal property, which shall not have been sold, 
dnd the aissignment of any mortgages, bonds, note^, or other 
depiands, not yet due, among those entitled to payment or dis-* 
tributidn, in lieu of so much money, as such property or secu- 
ifities may be worth, to be ascertained by the appraisement atid 
oath of Such persons, as the surrogate shall apppoint for that 
purpose. 

Every |)erson to whom any such securities may be as- 
signed, maiy sue and recover upon the same, at his own cost^ 
atld ch^ges, in thenam^ Of the executor or administrator ma- 
kiti^ stich Assignment, or otherwise, in the same manner as 
sath eJt^cttto^ or administrator might have done. 

If upon the representation of an executor or administrator, or 
otherwise, it shall appear to the surrogate, that anyclainib 
exists against the estatfeof the deceased, which is not then due,, 
or upon which a suit is then pending, he shall allow a sum sti& 
ficient to satisfy such claim, or the proportion to which k may 
ha entitl^) to be retained for the purpose of being applied 
to diepaymient of stich claim when due, or when recovered, or 
of being distributed according to law* The sum so re- 
tliined may be left in the hands of the executor or adminis- 
trator, or m'ay be directed by die surrogate to be deposited in 
dome safe bank, to be drawn oiily on the order of the surro- 
gate. 

Where the deceased shall have died intestate, the surplus 
of his personal estate remaining after payment of debts ; and 
where tfie deceased left a will, the surplus remaining after the 
payment of debts and legacies, if not bequeathed, shall be 
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distributed to the widow, children, or next of kin of the de^^ 
ceased, in manner following: 

1* One third part thereof to the widow, and all the residue 
by equal portions among the children, and such persons as 
legally represent such children, if any of them shadl have 
died l^efore the deceased. 

2. If there be no children, nor any legal representatives of 
them, then one moiety of the whole surplus shall be allotted 
to the widow, and the other moiety shall be distributed to 
the next of kin of the deceased, entitled under the provisons 
of this section. 

3. If the deceased leave a widow, and no descendant, pa- 
rent, brother or sister, nephew or niece, the widow shall be enti- 
tled to the whole surplus; but if there be a brother or sister, 
nephew or niece, and no descendant or parent, tiie widow shall 
be entitled to a moiety of the surplus as above provided, and 
to the whole of the residue where it does not exceed two tlH)u- 
sand dollars; if the residue exceed that sum, she shall receive^ 
in addition to her moiety, two thousand dollars; and the re- 
mainder shall be distributed to the brothers and sisters, and 
their representatives. 

4. If there be no widow, then the whole surplus shall be 
distributed equally to and among the children, and such as 
legally represent them. 

5. In case there be no widow, and no children, and no rep- 
resentatives of a child, then the whole surplus shall be distri- 
buted to the next of kin. In equal degree to the deceased, and 
their legal representatives. 

6. If the deceased shall leave no children, and no repre- 
sentatives of them, and no father, and shall leave a* widow and 
a mother, the moiety not distributed to the widow shall be 
distributed in equal shares to his mother, and brothers and sis- 
ters, or the representatives of such brothers and sisters ; and if 
there be no widow, the whole surplus shall be distributed in like 
manner to the mother, and to the brothers and sisters, or the 
representatives of such brothers and sisters. 

7. If the deceased leave a father, and no child or descend- 
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ant| the fether shaD take a moiety, if there be a widow, and 
the whole, if there be no widow. 

8. If the deceased leave a mother, and no child, descend- 
ant, father, brother, sister, or representatives of a brother or 
sister, the mother, if there be a widow, shall take a moiety, and 
the whole, if there be no widow. 

9. Where the descendants, or next of kin of the deceased, 
entitled to share in his estate, shall be all in equal degree to 
the deceased, their shares shall be equal. 

10. When such descendants, or next of kin, shall be of 
unequal degrees of kindred, the surplus shall be apportioned 
among those entitled thereto, according to their respective 
stocks; so that those, who take in their own right, shall re- 
ceive equal shares, and those who take by representation, 
shall receive the share to which the parent whom they rep- 
resent, if living, would have been entitled. 

11. No representation shall be admitted among collaterals, 

after brothers' and sisters' children. 

] 2* Relatives of the half bood, shall take equally with those 

of the whole blood in the same degree ; and the. representa- 
tives of such relatives, shall take in the same manner as the 
representatives of the whole blood. 

13. Descendants and next of J^n of the deceased, begotten 
before his death, but born theredifter, shall take in the same 
manner, as if they had been born in the lifetime of the deceas- 
ed, and had survived him. 

If any child of such deceased person shall have been ad- 
vanced by the deceased, by settlement or portion of real or 
personal estate, the value thereof shall be reckoned with that 
part of the surplus of the personal estate, which shall remain 
to be distributed among the children ; and if such advance- 
ment be equal or superior to the amount, which, according to 
the preceding rules, would be distributed to such child, as his 
share of such surplus and advancement, then such child and 
his descendants .shall be excluded from any share in the dis- 
tribution of such surplus. 

But if such advancement be not equal to such amount-, 
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sacb child, or his descendants, shall be entitled to receive so 
much only, as shall he sufficient to make all the shares of all 
the children, in such surplus and advancement, to be equal, 
as near a« can be estimated* 

The maintaining or educating, or the giving of money to a 
child, without a view to a portion or settlemoiit in life, shall 
not be deemed an advancement, within the meatiing of the two 
last sections ; aor shall those sections. ^Pply '^^ ^y ^^^ where 
there shall be any r0al est^t^ of the intestate, tp descend tp 
his heirs. 

The foregoing provisions shfill i^ot supply to the personal 
estates of married women ; th^ir husbands may deipand, re- 
cover ap4 ^njQy ^be 9am^9 as th^y ^xe entitled ^y the rules of 
oommon law. 

Where a di^tnbiiUve share is to be. paid to a mioor, the sur- 
rogate may direct the same to be paid to the general guardian 
i>( sDcb fninor,'^o4 to be applied to bis support s^nd educa- 
tion ; or he may direct the same to be invested in perqianent 
iMcnrities, as herein before stated, in respect to legacies to 
minors, with the like authority to apply the interest, and sub* 
ject to the same obligations. 

When administration is granted to any person not the wif 
^w of, or next of kin to, a deceased person, and no one shall 
appear to claim the personal estate of the deceased mthin two 
years after .such letters granted, the surplus of such estate 
which would be distributed as aforesaid, shall be paid into the 
treasury of this state, for the benefit of those who may there- 
after appear to be entitled to the same. 

Any person entitled to any legacy, or to a distr9)utiveshaF<^ 
t>f the estate of a deceased person, at any time previous to the 
expiration of one year from the granting of letters iestamenta? 
ry or of administration, may apply to the surtogate, either in 
person or by his guardian, after giving reasonable notice to 
the executor or administrator, to be allowed to receive such 
portion of such legacy or share, as may be necessary for bii 
support. 

If it appear to the surrogate that there is at least one third 
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more, of assets, in the hands of such executor or administrator^ 
than will be sufficient to pay all debts, legacies, and claims 
against the estate, then known, he may, in his discretion, al* 
low such portion of the legacy or distributive share to be ad- 
vanced, as may be necessary for the support of the person en- 
titled thereto, upon satisfactory bonds being executed for the 
return of such portion, with interest, whenever required. 

5th. The duties of the Surrogate in relation to the sale 
and disposition of the real estate of deceased persons* 
JJ^he surrogate having obtained jurisdiction of the subject 
matter by the petition of the executor or administrator, and 
it shall appear that any of the devisees or heirs of the deceas- 
ed are minors, he shall immediately, and before any other pro*^ 
ceedings, appoint some disinterested freeholder guardian of 
such minors, for the sole purpose of appearing for ^hem, and 
taking care of their interests in the proceedings. 

If any such minors are within the county of such surrogate, 
they shall be. personally served with notice, ten days previ- 
ously, of the intention to apply for the appointment of a guar~ 
dian, that they may be heard in the selection of such guardian. 

If upon such applicaticn to the surrogate, it shall appear, 
that all the personal estate of the deceased, applicable to the 
payment of his debts, has been applied to that purpose, and that 
there remain debts unpaid, for the satisfaction of which a sale 
may be made under the provisions^ of this title, he shall make 
an order, directing all persons interested in the estate, to ap- 
pear before him, at a time and place therein to be specified, 
not less than six weeks, and not more than ten weeks, from 
the time of making such order, to show cause why authority' 
should not be given to the executors or administrators applying 
tlierefor,. to mortgage, lease, or sell so much of the real es- 
tate of their testator or intestate, as shall be necessary to pay 
such debts. 

Every §uch order to show cause, shall be published for four 
weeks in a newspaper printed in the county, and a copy there- 
of shall be served personally, on every person in the occupy 

6 
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tion of the premises, of which a sate is desired, wherever the 
s^me niay be situated, and on the widow and heirs and de- 
visees of the deceased, residing in the county of the sur- 
rogate, at least fourteen days before the day therein appoint 
ted for showing cause. 

If such personal service cannot be made, or if such widbw^ 
heirs or devisees, do nojt reside in such county, but reside in 
the state, then a copy of such order may be served personal^ 
ly, forty days before ,the day of showing cause, or by pub- 
lishing the same once in each week, for four weeksi in suc- 
cession, in the state paper. If such heirs or devisees do ji^ 
reside within this state, or cannot be found therein, the order 
shall be published once in each week, for six weeks succes- 
sively, in the state paper, or a copy thereof may be personsdly 
served on them, at least forty days before the time appointed 
therein, for showing cause* 

The surrogate, at the time and places appointed in the 
order, and at such other times and places as the hearing shall 
be adjourned to, upon due proof of the service and publi- 
cation above required, shall proceed to hear and examine? the 
allegations and proofs of the executors or administrators ap- 
plying for such authority, and of all persons interested in the 
estate, who shall think proper to oppose tjie application. 

The executors or administrators may be examined on oath, 
and ititnesses maybe produced and examined by either jiarty ; 
and process to compel their attendance and testimony, may be 
i$sued by the surrogate, in the same manner, and ^ith the 
like effect, as in cases of proving wills before him. 

On such hearing, it shall be competent to any heir or de- 
visee of the real estate in question, and to any person claiming 
under them, tp show, that the whole of the personal estate of 
the deceased has not been duly applied by the executors or ad- 
ministrators, to the payment of his debts, to contest the validi- 
ty and legality of any debts, demands or claims, which may 
be represented as existing against the testator or intestate, and 
to set up the statute of limitations in bar ta such claims; and 
the admission of any such claims so barred, bv anv executor 
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or administrator, shall not be deemed to revive the same, so 
as in any way to affect the real estate of the deceased. 

If, upon such hearing, any question of fact shall ari^e^ 
which, in the opinion of the surrogate, cannot be satisfactori- 
ly determined without a trial by jury, he shall have authority 
to award a feigned issue, to be made up in such form, as tq 
present the question in dispute, and to order the same to be 
tried at the next circuit court to be held in such county. New 
trials may be granted therein by the supreme court, as in per- 
sonal actions pending in that court. The final determination 
of such issue shall be conclusive as to the facts therein con- 
troverted, in the proceedings before the surrogate. n 

The costs of such issue shall be paid by the party failing, 
on the order of the surrogate, and such payment may be en- 
(Sorced by him in the same manner as other orders and de- 
crees. 

The demands which the surrogate shall, upon such hear- 
ing, adjudge valid and subsisting against the estate of the 
deceased ; or which shall have been determined to be valid, 
on the trial of such issue ; or which shall have been recover- 
ed against the executors or administrators, by the judgment 
of a court of law, upon a trial on the merits ; shall be by him 
entered in the book of hb procceedings, fully and at large ; 
and the vouchers supporting the same, shall be filed in his 
office. 

The surrogate shall make no order for the mortgaging, 
leasing, or sale of the real property of the deceased, until 
upon due examination he shall be satisfied : 

1. That the executors or administrators making such 
application, have fully complied with the preceding provis- 
ions. 

3> That the debts, for the purpose of satisfying wliich the 
application is made, are justly due and owing, and that. they 
are not secured by judgment or mortgage upon, or expressly 
charged on, the real estate of the deceased ; or if such debts 
be seci^red l|y a mortgage or charge, on a portiop of such es- 
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tate, then that the remedies of the creditor by virtue of such 
mortgage or charge, have been exhausted. 

3. That the personal estate of the deceased is insufficient 
for the payment of such debts ; and that the whole of such es- 
tate, which could have been applied to the payment of the 
debts of the deceased, has been duly applied for that purpose. 

The surrogate, when so satisfied, shall in the first place 
enquire and ascertain whether sufficient monies for the pay- 
ment of such debts can be raised, by mortgaging, or leasing 
the real property of the. deceased, or any part thereof; and if 
it shall appear that such monies can be so raised, advanta- 
geously, to the interest of such estate, he shall direct such 
mortgage or lease, to be made for that purpose. 

No such lease shall be for a longer time, than until the 
youngest person^ interested in the real estate leased, shall be- 
come twenty-one years of age. 

A lease or mortgage executed under the authority of the 
surrogate as aforesaid, shall be as valid and effectual, as if 
executed by the testator or intestate immediatelj^ previous to 
his death. 

If it shall appear to the surrogate that the monies required 
cannot be raised by mortgage or lease, advantageously to 
the estate, he shall from time to time order a sale of so much 
ef the real estate, whereof the testator or intestate died seiz- 
ed, as shall be sufficient to pay the debts, which the surro- 
gate shall have entered in his books, as valid and subsist- 
ing. 

If such real estate consist of houses or lots, or of a farm, 
so situated, that a part thereof cannot be sold without mani- 
fest prejudice to the heirs or devisees, then the whole or a part 
thereof, although more than may be necessary to pay such 
debts, may be ordered to be sold ; and if a sale of the whole 
real estate, shall appear necessary, to pay such debtSy it may 
be ordered accordingly. 

The order shall specify the lands to be sold ; and the sur- 
rogate may therein direct the order in which several tracts, 
lets, er pieces, shaU be sold. If it appear that any part of 
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such real estate has been devised, and not charged in such 
devise with the payment of debts, the surrogate shall order 
that the part descended to heirs, be sold before that so devis- 
ed; and if it appear that any lands devised or descended, have 
been sold by the heirs or devisees, then the lands remaining 
in their hands unsold, shall be ordered tabe first sold, and in 
no case shall land devised, expressly charged with the pay- 
ment of debts, be sold under any order of a surrogate. 

Before granting any order for the mortgaging or leasing 
any real estate, the surrogate shall require from the executor 
or administrator applying for the same, a bond to the people 
of this state, with sufficient sureties, to be approved by the 
surrogate, in a penalty double the amount to be raised by 
such mortgage or lease, conditioned for the faithful applica- 
tion of the monies arising from such mortgage or lease, to 
the payment of the debts established before the surrogate on 
granting the order, and for the accounting for such monies, 
whenever required by such surrogate, or by any court of com- 
petent authority. 

Before granting any order for the sale of any real estate, 
the surrogate shall require a bond in like manner, and with 
sureties as above directed, in a penalty double the value of 
the real estate ordered to be sold, conditioned that such ex- 
ecutors or administrators will pay all the monies "arising from 
such sale, after deducting the expenses thereof, and will de- 
liver all securities taken by them on such sale, to the surro- 
gate, within twenty days after the same shall have been re- 
ceived and taken by them. 

In case of the refusal or neglect of the executors or admin- 
istrators, applying for such order, to execute, within a rea- 
sonable time, any bond required by the two last sections, the 
surrogate shall appoint a disinterested freeholder, to execute 
such mortgage or lease, or to make such sales, who shall exe- 
cute a bond similar, in dl respects, to that required of the ex- 
ecutors or administrators, in whose place he shall be appoint- 
ed, and in making such appointment he shall give preference 
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to any person who shall have been nominated by tl\e credi- 
tors of the deceased. 

Upon executing and filing with the sarrogate such bond, 
the surrogate shall order the mortgage, lease, or sale to be 
made by the person so appointed, who shall posg^ess all the 
power and authority by law conferred on executors and adminis- 
trators, in relation to the mortgaging, leasing, or sale of tl^e 
real estate of the deceased, mentioned in the order of the sur« 
rogate ; and shall, ia like manner, be liable to account for his 
proceedings, and may, in the same manner, be compelled to 
satisfy debts, to pay over monies, and to deliver securities* 

The executors or administrators shall in^mediately make a 
k'eturn of their proceedings, upon such order of sale, to the 
surrogate granting the same, who shall examine the procee(}« 
mgs, and may also examine such executors or administrators, 
or any other person on oath, touching the same ; and if t}e 
shall be of opinion that the proceedings wer^ unfair, or tb^t 
the sum bid is dispr^pprtiouate to the value, and that a sum 
exceeding such bid, at least ten per cent, exclusive of the ex- 
penses of a new sale may be obtained, he shall vacate such 
sale, and direct that another be had ; of which notice shall be 
given, and the sale sbaHbe in all respects conducted agrthe sale 
on the first order. 

If it shaetl appear to the surrogate, that such sale was legaUy 
made and fairly conducted, and that the sum bid wa^ not dis- 
proportionate to the value of the property sold, or if dis- 
proportionate, that a greater sum, as above specified, cannot 
be obtsdned, he shall make an order confirming such ssde, and 
directing conveyances to be executed. 

If the proceeds arising from the mortgage, lease or sale of 
any lands, made pursuant to the order of any surrogate as 
herein directed, which shall have been paid oyer to such sur- 
rogate, shall be sufficient to pay all the debts established be- 
fore the surrogate, oft granting the order, the heirs s^d devisees 
.4>f the testator or intestate, and all the remaining lands of 
whicfaH^ jlied seized, shall be exonerajted fro^ all claim pr 
charge by reason of such debts so established }. if such pro- 
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ceeds shall not be sufficient for that purpose, the heirs and 
devisees and remaining land, shall be exonerated from such 
debts, in proportion to the sum raised, and paid over. 
^ The surrogate who shall gi^ant any order for the mortgage^ 
lease or sate of real estate, shall possess the sairie power, to 
cite and compel any executor or administrator, to account for 
the proceeds of the sale, mortgage or lease of any real estate, 
and to compel the payment of debts, and the payment of 
monies arising from such sales, and the delivery of securities 
taken thereon, as if such real estate had been originally person- 
al estate, in the nandd of such executor or administrator. 

Where the whole, or any part, of the real estate of any de- 
ceased person, shall have been sold by virtue of an order of 
a surrogate, the monies arising from such sale, shall be 
brought into the office of the surrogate, granting such order, 
for the purpose of distribution, and shall be by him retained 
for that purpose. 

Thb surrogate shall, in the iSrst place, pay out of the said 
monies the charges and expenses of the sale. lie shall next 
satisfy any claim of dower, w^hich the widow of the testator 
or intestate may have, upon the lands so sold, by the pajrment 
of such sum in gross, as shall be deemed. Upon the principles 
of law applicable to annuities, a reasonable satisfaction for 
shch daim, if the widow shall consent to accept such sum in 
lieu of her dower, l^ an instrument under seal, duly ac- 
knowledged or proved, iti the same manner as deeds entitled 
to bfe recorded. 

If after reasonable notice for that purpose, (no < such consent 
be given, then the surrogate shall set apart one third of the 
purchase miotiey to satisfy such daim, and shall cause the 
same to be invested in permanent securities on annual interest, 
in his name of offict?, which interest shall be paid to such 
claimant, during life. 

If after the deductions aforesaid, from the proceeds of such 
sale, there simll not be sufficient remaining to pay all the 
debts of the testator or intestate, then the balance of such pro- 
ceeds shall be Jivided, by the surrogate, among the creditors, 
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in proportion to their respective debts, without giving any. 
preference to bonds, or other specialties, or to any demands 
on account of any suit being brought thereon. 

Every person to whom Jibe deceased shall have been in- 
debted, on a valuable consideration, for any sum of money 
not due at the time of such distribution, shall receive his pro- 
portion with other creditors, after deducting a rebate of legal 
interest, upon the sum distributed, for the time unexpired of 
such credit. 

Before any such distribution shall be made, notice of the 
time and place of making the same, shall be published for six 
weeks successively, in a newspaper printed in the county 
where the surrogate resides. He may also publish such no» 
tice in such other newspaper, as he may deem most likely to 
give notice to the creditors. 

At the time and place, appointed, and at such other times 
and places, as the surrogate shall appoint for that purpose, 
he shall proceed to ascertain the valid and subsisting debts 
against the testator or intestate, and shall hear the allegations 
and proofs of the claimants of such debts, and of the execu- 
tors, administrators, heirs, devisees, or any other person inter- 
ested in the estate of the deceased, or in the application of the 
proceeds of such sale. 

Any debts, which shall have been established by the surro- 
gate, on the application for the sale, shall not again be con- 
troverted, unless upon the discovery of some new evidence to 
impeach the same, and then only, upon due notice given to 
the claimant. Any other debts or demands which shall be 
presented, and which were not so established, shall be proved 
to the satis&ction of the surrogate ; and the same proceedings 
may be had to ascertain the same, as are hereinbefore prescrib- 
ed, upon the hearing, on the application of any executor or ad- 
ministrator, for authority to sell the real estate. 

If, after payment of debts and expenses, there be any over- 
plus of the proceeds of the sale, the same shall be distributed, 
among the heirs and devisees of the testator or intestate, or 
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the persons claiming under them, in proportion to their res*- 
pective rights in the premises sold. 

Any securities which shall have been taken on the sale of any 
,real estate, shall be delivered to the surrogate, and kept in his 
office. He shall collect the monies due thereon from time to 
time, and shall distribute and apply the same among the ere* 
ditors, whose debts were established before him, in the same 
proportion as herein directed, respecting the monies arising 
on such sale. 

The securities taken by any surrogate, on the investment of 
a principal sum at annual interest, to satii^ a dower claim, 
shall be kept in his office as part of his official papers, and be 
delivered to his successor; and it shall be the duty of the sur* 
rogate to collect such interest, and pay the same to the person 
entitled thereto. 

After the death of the person entitled to such interest, the 
principal sum so secured shall be collected, and after deduct- 
ing the costs and charges of the surrogate in the management, 
collection and distribution thereof, the residue shall be distri- 
buted among the creditors of the deceased, who shall have 
Established their debts previous to the original investment of 
such principal sum, in the same manner, and with the like 
effect, as herein provided, for the distribution of the proceeds 
of the sale of real estate* 

If there be any surplus remaining after such distribution, 
it shall be divided among the heirs and devisees of the testa- 
tor, or the heirs of the intestate, or the persons claiming under 
them, in proportion to their respective rights in the premises 
sold. 

If, after the rendering of an account by an executor or ad- 
ministrator to a surrogate, as by law provided, it shall appear 
that there are not sufficient assets to pay the debts of the de- 
ceased, the »xrrogate upon the amplication of any creditor, 
made within three years after the granting of letters testamen- 
tary or of administration, shall grant an order to such execu- 
tor or administrator, to show cause why be should not be re- 
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qoired tq proceed aod sell, or otiierwise dispose of, the real 
estate of the deceased, for the payment of bis debts. 

Such order shall be served personally on the executor or 
administrator^to whom it shall be directed, at least fourteen 
days, before the day therein appointed for showing cause* 

If no cause to tlie contrary be shown, the surrogate shall 
order notice of such application to be served and published, 
ill the same manner as herein ^efoxe directed, on the appli* 
cation of an executor ; and if at the day appointed in such 
natice, the surrogatei beg satisfied of the legality jof the 
proceedings he may order such executor or administrator 
to mortgage, lease, or sell so much of the real estate of which 
the testator or intestate (died seized, as shall be sufficient 
for the payment of the debts established before him. 

Upon such order being granted and served, the executor 
or administrator shall mortgage, lease or sell, as directed in 
such order, in the manner herein before directed, upo^ his 
own application ; the^like bond shall be executed, the like 
notice shall be given, and the same proceedings had in all 
respects, as are herein prescribed on the application of an 
executor, and the proceeds shall be returned to the surrogate 
in the like cases, and distribution shall be made in the like 
manner. 

If an executor or administrator shall refuse or neglect to 
serve and publish the notices above req^uired, or to do any 
other act necessary to authorise an order for the mortgage, 
leasing or sale of the real property of the deceased, the sur-^ 
rogate may appoint a disinterested freeholder to perform the 
duties herein enjoined upon such executor. or administrator^ 
who shall proceed therein in the same manner as herein di« 
rected, in respept to such executor or administrator. 

No suit shall be brought againt the heirs or devisees of any 
real estate, in order to charge them with the debts of tha tes- 
tator or intestate, within three years from the time of grant- 
ing letters testamentary or of administration upon the estate 
of their testator or intestate; and if after the expiration of 
that time, such suit shall be brought, upon proof of an appli- 
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cation having been made, before the expirati6n/>f that periodi 
for an order of sale pursuant to the proviSions'of this title^ 
such suit shall be stayed by the court in which it shall be 
pending, until the result of such application. And if an or* 
der for sale be granted, thereupon,' such suit shall not be any 
further prosecuted, unless the pbiatiff will allegie that lands 
have descended to the heirs or been devi^d to the devisees, 
which were not included in any order of ^ale, in which cases 
a decree in such suit shall not charge, or ht any way aifibct, 
any^land, so ordered to be sold; and the plaiatiif so proceed- 
ing in such suit, shall not be entitled to any share-iA the did- 
tribution of the monies arising on the sale, mortgage or lead- 
ing, of any premises, pursuant to such application. 

But if the plaiiftiff in any such suit, shall elect to discon- 
tinue tb6 same, after notice of an application having been 
mad^ td a sukrogate, according to the provisions of this title, 
he shall be entitled to distribation as other creditors, on es- 
.tablishidg his claim. 

Where by any last will a sale of real estate ^hall be order- 
ed to be made, either for the payment of debts or legacieiSi 
the surrogate fn whose dffice such will was proved, shall have 
pbwer to cite the executors in such will named, to account 
for the proceeds of the sales, and to coinpel distribution there- 
of; and to make all necessary orders and decrees thereon, 
with the like ponder of enforcing them, as if the said proceeds 
had been originally personal property of the deceased, in the 
hands of an administrator. 

The several surrogates shall record in books to be provi- 
ded by them for that purpose, all orders and decrees by them 
made, upon any proceedings before them in relation to the 
skU of read estate, arid shajl file atid preserve all papers, re- 
tums^ vi[>uchers and documents connected with such proceed- 

It th^ deceased, atth^ time of bis dektfa, was possessed of 
a' contract- for the purch'ase o( land, his iiiterest in sm^h land 
and undeir such cobtl*att^ mky be sold on the ap^ication of 
his executor or adftilhlatratbl*,'or of any creditor*, in the same 
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cases and in the same manner, as if he had died seized of 
such land; and the same proceedings may be had for that pur- 
pose, as are prescribed in this article in respect to lands of 
which he died seizedw 

Such sale shall be made subject to all payments, that may 
thereafter become due on such contract; and if there be any 
such payments thereafter, to become due, such sale shall 
not be confirmed by the surrogate, until the purchaser shall 
execute a bond to the executors or administrators of the de- ' 
ceased, for their benefit and indemnity, and for the benefit and 
iftdemnijty of the persons entitled to the interest of the deceas- 
ed in the lands so contracted for, in a penalty double the whole 
amount of payments thereafter to become due on such contract, 
with such sureties as the surrogate shall approve, conditioned 
that such purchaser will make all payments for such land, that 
shall become due after the date of such bond, and will fully and 
amply indemnify the executors or administrators of the de- 
ceased, as the case may be, and the person so entitled^ against 
all demands, costs, charges and expenses, by reason of any 
covenant or agreement contained in such contract, or by rea- 
son of any other obligation ©r liability of the deceased, on ac- 
count of the purchase of such lands, and against all other 
t^ovenants and agreements of the deceased, to the vender of 
such land, in relation thereto. 

But if there be no payments thereafter to become due on 
account of such contract, no bond shall be required of the 
purchaser. 

When such bond shall be executed, in the cases where it is 
required, and in all cases where the sale shall be confirmed, 
the surrogate shall direct the executors or administrators of 
the deceased, to execute an assignment of such contract, to 
the purchaser ; which assignment shall vest in such purchaser, 
his heirs and assigns, all the right, interest and title, of the 
persons entitled to the interest of the deceased, in the land 
sold, at the time of sale ; and such purchaser shall have the 
same rights and remedies against the vender of such land, as 
the deceased would have had, if h^ had lmd« 
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If in the judgment of the surrogate, a part of the land so 
contracted, may be sold advantageously to the interest of the 
estate of the deceased, and so that the purchase monies of such 
part, win satisfy and discharge all the payments to be made 
for such land, according to the contract, he may order such 
part only to be sold ; and in that case, the purchaser shall not 
be required to execute any bond. 

The monies arising from any such sale, shall be pSiid to 
the surrogate, and shall be disposed of by him, in the pay- 
ment of the charges and expenses of such sale, and in satisfy- 
ing any claim of dower which the widow of the deceased may 
have upon the lands so sold, in the manner herein before pro- 
vided, in respect to the sale of lands, of which the deceased 
died seized. 

But such claim of dower is hereby declared to extend only 
to the annual interest, during the life of the widow, upon one- 
third of the surplus of the monies arising from such sale, which 
shall remain, after paying all sums of money due from the de- 
ceased, at the time of such sale, for the land so contracted 
and sold. 

The surrogate shall apply the residue of the monies arising 
from such sale, in the first instance, to the payment of all 
sums of money, then due from the deceased to the vender 
of the land so contracted, on account of such contract, and 
shall then proceed to distribute the balance among the credi- 
tors of the deceased, in the manner herein before pfovided ; 
and if there be any surplus, after payment of debts and ex- 
penses, the same shall be distributed among the persons, who 
would have been entitled to the interest of the deceased in the 
land sold, if such sale had not been made, or the persons 
claiming under them, in proportion to their respective rights 
in the premises sold. 

Bth. The ^duties of the Surrogate in relation to guar" 
dians : — 

Every minor, of the age of fourteen years, may apply, by 
petition, to the surrogate of the county where the residence 
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of such minor may be, for the appointment of such guardian 
as the minor may nominate, subject to the approbation of the 
surrogate. 

If such minor be under the age of fourteen years, any rela- 
tive or other person, in his behalf, may apply to the surro- 
gate of the county where such minor shall reside, for the ap- 
pointment of a guardian of the minor, until he shall arrive at 
the age of fourteen years, and until another guardian shall be 
appointed. Upon the making of any such application, the 
surrogate shall assign a day for the hearing thereof, and shall 
direct such notice of the hearings to be given to the relatives 
of the minor residing in Ihe eounty, as he shall, on due enqui* 
ry, think reasonable* 

The surrogate to whom appKeation may be made for the 
appointmeni of guardians to minors, shall have the same pow* 
(er to allow and appoint guardians, as is possessed by the 
cbaiicellor ; wd in all cases, he shaH enquire into the cir- 
cumstances of the minor, and ascertain the amount of his per* 
sonal property, and the value of the rents and profits' of his 
real estate ; and for that purpose, may compel any person to 
appear before him,^ and testify in relation thereto. 

On the appointment of a guardian to a minor, the surrogate 
is to give poreferetice first, to the mother of the minor ; se- 
cond, to the grand&ther on the father^s side ; third,- to the 
grandfather on the mother's' side ; fourth, to eitiier of the un- 
cles on the father's side ; fifth, to either of the uncles on the 
mother's side ; sixth, to any one of the next of kin to the mi- 
nor, who would be entitled to a distribution of his personal 
estate, in case of his death. 

The surrogate has the same discretion, in selecting sudf 
guardians, as is given to him in the appcMntteent of adfninis* 
trators. 

Before appointing any person guardian of a minor, the 
surrogate is to require of such' person a bond to th<^ niinor, 
with sufficient security, to be approved by him, in a penalty 
double the amount of the pei^dtoal estate and of the value of 
the rents and profits of the real e'ltate, conditionfeKl^ that such 
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persoa Will ftiithfully, id all ttmigs, discharge the duty of a 
guardian to suck minor, according to law, and tha| he wiU 
render ?i just and true account of ajll monies and property re* 
oehred by him, and of the application thereof, and of bis guar* 
dianship in aU respects, to any court having cognisance there«> 
of, when thereunto required. 

This band is to be filed by the surrogate, ai^bd in case of a 
breach of the coiMlition thereof, may be prosecuted in the 
name of the wavd^ although he m^y not have arrived at full 
age, by his ne:^t friend or guardian, whenever the surrogate 
si^all diteef* 

. All gqardians appoittted by tbe^ sui^rogate, possess the same 
powers as testamentary guardians. Guardians of minors un^ 
4er fourteen years, are resppiisible as such until the minor ar- 
riyea to the^ age o( twentyrone years, or until another gaardi<> 
8^ be s^ppoin^led, or the first, guardian be displaced* 

Guardians af ei ta be cited ^ account before the snjreogate, 
who appointed, in t^e same manner as administraibors, upea 
the applicatiiOB of their, wards, oat apy celative of such ward, 
and on good cause being shown* 

'Aijiyvward^ when, arrived- at full age, may compel hiftg|i&C)i> 
dian to account before the surrogate, without showing any 
cause. 

Ev^ry guai!<^n of a wjacd who shall have ai;riyed ai flill 
^age, and.' evttry guardian who< shall be superseded in his teusft 
by another guardian, may apply to the surrogate who ap*- 
ppinted him, fi>r a citation to his ward, or tOv suck new guar-r 
dian, to attend the settlement of his accounts; the citation to 
be issued by the surrogate, and to be served as in case of pro« 
ceedangs for removat of a guamiian. 

Appeals fron^ the final order of the sunNtgate, on the set- 
tlement of guardians accounts,- may be mj|de to the chancel- 
lor, in the^ same manner, and time, and with the saqpte effect as 
iq cases of adnnntstr^rs. , ., 

On the application of any ward, or of any relative ki his 
behalf, or of the surely of a guardian, to tbesuriiog^ai^ who 
appoir^ted any guardiau, comptaining of the incompctanc}' of 
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such guardian, or of his wasting the real or personal estate of 
his ward, or of any misconduct in relation to his duties as 
guardian, the surrogate, upon being satisfied by proof, of the 
probable truth of such complaint, shall issue a citation to such 
guardian, to appear before him at the day and place therein 
specified, to show cause why he should not be removed from 
his guardianship* 

Such citation shaU be served personally on the guardian 
to whom it may be directed, at least fourteen days before the 
return thereof; or if such guardian shall have absconded or 
concealed himself, so that such citation cannot be personally 
served, it may be served, by leaving a copy thereof, at the 
place of residence of such guardian. 

The surrogate, at the day appointed for showing cause, 
and on such other days as he shall appoint, shall proceed to 
enquire into the alleged complaint, and shall grant subpoenas 
to compel the attendance of witnesses^ to any person apply- 
ing; and if satisfied of the incompetency or misconduct of 
such guardian, he may, by an order to be duly entered in his 
minutes, remove the said guardian from his trust. 

Upon such removal being made, the surrogate may pro- 
ceed and appoint a new guardian, in the same manner as if 
no guardian had been appointed. 

Any person interested in the allowance, or appointment, or 
removal of a guardian, as next of kin, or otherwise, and any 
guardian who may have been removed by any surrogate, may, 
within six months after any order shall have been made by 
a surrogate for the appointment of a guardian, or for his re- 
moval, or refusal to make such removal, appeal to the chan- 
cellor, who shall make such order for notifying the adverse 
* party, and for correcting any such proceedings, as he may 
deem just. 

But no appeal made by a guardian, from the order of a 
surrogate removing him, sh^l in any wise afiect such order^ 
imtil the same be reversed. 

£very guardi^an in soccage, and every general guardian, 
whether testamentary or appointed, shall safely keep the 



thiDgs that he may have in his custody belonging toliis war^« 
and the inheritance of his wsa*d, and shall not make or sniier 
any waste, sale of destrttction of such things or of such in* 
beritance, but shall keep up and sustain the houses, gardens,, 
and other appurtenances to the lands of bis ward, by and 
with the issues and profits thereof, or with such other monies 
belonging to his ward, as shall be in his hands; and shall de* 
liver the same to his ward, when he comes to his full age, in 
as good order and condition, at least, as such guardian re- 
ceived the same, inevitable decay and injury only excepted ; 
and be shall answer to his ward for the issues and profits of 
real estate, received by him by a lawful account* 

If any guardian shall make or suffer any waste, sale or de* 
struction of the inheritance of his ward, he shall lose the cus- 
tody of the same, and of such ward, and forfeit to the ward 
thrice the sum at which the damages shall be taxed by the 

j«ry. 

Guardians shall be allowed for thdr reasonable expenses, 
and the same rate of compensation for their services, as is 

* 

provided by law for executors. 

tth. The dutieB of the Surrogate in the admeasurement 
of dower^ 

Any widow who shall not have had her dower assigned to 
her, within forty days after the decease of her husband, may 
apply, by petition, for the admeasurement of her dower, to 
the surrogate of the count} in which the lands subject to dowr 
er lie^ specifying therein the lands to which she claims dower. 

A copy of such petition, with notice of time and place 
when it will be presented, shall be served, at least twenty 
days previous to its presentation, upon the heirs of her hus- 
band; or if they are not the owners of the lands subject to 
dower, then upon the owners of such lands, claiming a free- 
hold estate therein ; or their guardians, when any such heirs 
or owners are minors. 

Such notice may be served personally, on any party of full 
age ; or upon the guardians of itiinors ; or by leaving tHe 

8 



58 TMC OFFICE OF S«[RROaATJ:. 

same with any person of proper age, at the last residence of 
such party or guardian, in case of his temporary absence ; and 
if any such heirs or owners be a resident out of this state, the ser- 
vice of such notice may be upon the tenant in adtual occupation 
of the lands, or if there be no tenant, by publishing the same 
for three weeks successively, in some newspaper printed in 
the county where such lands are situated. 

Where such heirs or owners are minors, and have no guar- 
dian, the surrogate, on application of the widow, shall ap- 
point some discreet and substantial freeholdi^r a guardian of 
such infants, for the sole purpose of appearing for, and tak- 
ing care of the interests of such infants in the proceedings. 

Notice of the application for the admeasurement of dower, 
and all notices in the subsequent proceedings, shall be served 
on such guardian, whether the infant resides within this state 
or nojt. 

After the expiration of forty days from the death of any 
blisband, his heirs, or any of them, or the owners of any land 
subject to dower, claiming a freehold estate therein, or the 
guardian of any such heirs or owners, may, by notice in 
writing, require the widow of such husband to make demand 
of her dower, within ninety days after the service of such no- 
tice, of the lands of her deceased husband, or of such part 
thereof as shall be specified in such notice. 

If such widow shall not make her demand of dower, within 
the time specified in such notice, by commencing a suit, or 
by an application for admeasurement, as herein specified; or 
if such widow shall not make such demand within one»year 
after her husband's death, although no notice to that effect 
shall have been given ; the heirs of the husband of such wi- 
dow, or any of them, or the owners of any lands subject to 
dower, claiming a freehold interest therein, or the guardian df 
any such heirs or owners, may apply, by petition, to die sur- 
rogate of the same county, for the admeasurement of die said 
widow's dower of the lands of her husband, or of such part 
thereof as shall be specified in said petition. 

A copy of such petition, with the notice of die time and 
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place of presenting the same, shall be served personally on 
such widow, twenty days previous to its presentation* 

Upon "Such application being made, either by a widow, or 
by any heir or owner, or by the guardian of such heir or 
owner, the surrogate may, upoh hearing of the parties, order 
that admeasurement be made of such widow's dower of all the 
lands of hei; husband, or o( such part thereof as shall have 
been specified in such application* 

Such surrogate shall thereupon appoint three reputable and 
disinterested freeholders commissioners, for the purpose of 
making such admeasurement, by an order which shall specify 
the lands of which dower is to be admeasured, and the time 
at which the commissioners shall report. '^ 

The commissioners ^o appointed, before entering upon their 
duties^ shall be sworn, before the surrogate who appointed 
them, or before some officer authorised to take affidavits, 
that they will faithfully, honestly and impartially discharge 
the duty, and execute the trust reposed in them by such ap- 
pointment* 

If the persons so appointed commissioners, or either of 
them, shall die, resign, or neglect or refuse to serve, others 
may be appointed in their places, by the surrogate who ap- 
pointed the first commissioners, and shall take the same oath* 

The commissioners so appointed, shall execute their duties 
as follows : 

1. They shall admeasure and lay off, as speedily as possi* 
ble, the one third part of the lands embraced in the order for 
their af^ointment, as the dower of such widow, designating 
such part with posts, stones, or other permanent monuments. 

2* In making such admeasurement, they shall take into 
view any permanent improvements made upon the lands em- 
braced in the said order, by any heir, guardian or minor, or 
other owners, since the death of the husband of such widow, 
or since the alienation thereof by such husband ; and if prac- 
ticable, shall award such improvement within that part of the 
lands not allotted to wch widow ; and if not practicable so to 
award the same, tbev shall make a deduction from the landSj 
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allotted to such widow, proportionate to the benefit she will 
derive from such part of the said improvements, as shall he 
included in the portion assigned to her. 

3. They shall make a full and ample report of their pro- 
ceedings, with the quantity, courses and distances of the land 
admeasured and allotted by them to the widow, with a de- 
scription of the posts, stones, and other permanent monu- 
ments thereof, and the items of their charges, to the court by 
which they were appointed, at the time specified in the order 
for their appointment. 

4. They may employ a surv^eyor, with necessary assistants, 
to aid them in such admeasurement. 

The surrogate appointing such commissioners, may, upon 
tbeir application, or that of either party, enlarge the time for 
making their report; and may, by order, compel such report, 
or discharge the commissioners neglecting to make the same, 
and appoint others in their places. 

Such report shall be filed, and entered at large in a book 
to be provided by the surrogate for that purpose. 

The surrogate to whom such report shall be made, may, at 
the time appointed for receiving the same, or at such other 
time to which the hearing shall have been adjourned, on good 
cause shown, set aside the said report, and appoint, as often 
. as may be necessary, new commissioners, who shall proceed 
in the manner herein before directed ; and if not set aside, the 
surrogate shall, by order, confirm the said report and admeas*- 
ureraent* 

The admeasurement so made and confirmed, shall, at the 
expiration of thirty days from the date of such confirmation, 
unless appealed from, be binding and conclusive, as to the lo- 
cation and extent of the said widow's right of dower, on the 
parties who applied for the same, and on all parties to whom 

notice shall have been given, as herein before directed. But 

* 

no person shall be precluded thereby from controverting the 
right and title of such widow to the dower so admeasured. 

The widow to whom dower shall be admeasured, at the ex- . 
piration ^f thirty days from the date of said confirmation, un* 
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less the same be appealed from, may bring and maintain an 
action of ejectment, to recover the possession of the lands so 
admeasured to her for her dower (in which her right to such 
dower may be controverted), and upon recovery, may hold 
the same during her natural life, subject to the payment of all 
taxes and charges accruing thereon, subsequent to her taking 
possession. 

Where the commissioners have been appointed by a surro- 
gate, the widow, and any heir or owner of lands affected by 
the proceedings, or the guardian of such heir or owner, may, 
within thirty day^ after the order of confirmation of the report 
of the commissioners by such surrogate, appeal from such or- 
der, to the supreme court, in the manner hereinafter directed. 

Such appeal shall be filed with the surrogate granting such 
order; but shall not be effectual or valid for any purpose, un* 
til a bond to the adverse party shall be executed by the appel- 
lant, and filed with such surrogate, with security to be approv- 
ed by the surrogate by whom such order was made, and to be 
evidenced by an endorsement on such bond, in the penal sum 
of one hundred dollars, conditioned for the diligent prosecu- 
tion of such appeal, and for the payment of all costs that may 
be adjudged by the supreme court against such appellant ; 
and no other notice or proceedings shall be necessary to per- 
fect such appeal. 

It shall be the duty of the surrogate, with whom such ap- 
peal and bond shall be filed, on receiving the amount of his 
fees for the service, to transcribe the petition, affidavits, noti- 
tices, orders, reports, and all other proceedings on the said ap- 
plication, together with the said appeal, to certify them under 
his official seal, and to transmit the said copies to the supreme 
court* 

The supreme court shall proceed to hear and determine the 
the said appeal,* and to review, all the proceedings upon the 
said application, and shall do therein what shall be just. 

In case of the reversal of the order of confirmation, the 
court shall cause the same to be certified to the surrogate, 
making such order, to the end that new commissioners maybe 
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appointed, or a new admeasarednent may be had, as the su- 
preme court shall direct; or the said supreme court may pro* 
ceed to appoint commissioners to make admeasurement 

In case of the affirmance of the order of confirmation of 
any surrogate, the supreme court may also, in its discretion, 
award costs to be paid by the appellant, and to be taxed as 
the said court shall direct; and the original order of confir- 
mation, and the admeasurement confirmed thereby, shall be 
binding and conclusive, and authorise an action of ejectment, 
as herein before specified. 

All costs and expenses arising on any proceedings on such 
application, shall be taxed by the surrogate before whom such 
proceedings shall be had ; and when such application is made 
to the surrogate, and no appeal shall be made from the order 
of confirmation, the said costs and expenses shall be paid 
equally, the one half thereof by the widow, and the other 
half by the adverse party. 

When an appeal is entered, then such costs shall be paid 
by the party applying for such admeasurement ; and if the 
admeasurement be affirmed on smih appeal, the supreme court, 
in awarding costs, shall require the party appealing to pay 
the one half of such costs and expenses before the surrogate, 
if he have not before paid the same. 

The hearing of an appeal by the supreme court, shall be 
brought on by notice, and shall be conducted as other special 
motions ; and notices of the hearing, and all other necessary 
notices in the said court, may be served on any party, not re- 
siding within this state^ by leaving the same with the surro- 
gate from whose order the appeal is made, for the use of such 
party. And the supreme court may, by rule, direct further 
returns from any surrogate, whenever die same shall be neces- 
sary, and may establish such rules to regulate the practice on^ 
such appeals, as the said court may deem expedient. 



PART n. 



Of the powers and duties of Executors and Administrators* 

Before proceeding to tbe peculiar subjects of this part, I 
deem it my duty to state who may make wills, and what a 
will is. 

All persons, except idiots, persons of unsound mind, mar^^ 
ried^ women and infants, may devise their real estate, by a 
last will and testament, duly executed according to the pro^ 
visions hereinafter stated. 

Every estate and interest in real property descendible to 
heirs, may be »o devised. 

Such de^se may be made to every person capable by law 
pf holding real estate ; but no devise to a corporation shall 
be valid, unless such c<Mrporation be expressly authorised by 
its charter, or by statute, to take hy devise. 

Every devise of any interest in real property, to a person 
who, at the time of die death of the testator, AM be an ahen, 
not authorised by statute to hold real estate, shall be void.—* 
The interest so devised, ^all descend to the heirs of the tes- 
tator; if there be no such heirs competent to take, it shail 
pass under his will to the residuary devisees therein named, if 
any there be, competent to take such interest. 

Every will ihat shall be made by a testator, in express 
terms, of all his real estate, or in any other terms denoting his 
intent to devise all his real property, shall be construed to 
pass all the real estate, which he was entitled to devise, at 
the time of bis dealh. 

If by any will, any real estate be charged with any debt, 
and the creditor whose debt is so charged, shall attest the exe- 
cution thereof, such creditor,"^ notwithstanding such charge, 
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shall be admitted as a competent witness, to prove the exectl-' 
tion of siich will. 

No will in writings except in the crises hereinafter mention- 
ed, nor any part thereof, shall be revoked, or altered, other-* 
wise than by some other will in writing, or some other writ* 
ing of the testator, declaring such revocation or alteration, 
and executed with the same formalities with which the will it- 
self W&I6 required by law to be executed ; or unless such will 
be burnt, torn, cancelled, obliterated or destroyed, with the 
intent and for the purpose of revoking the same, by the testa- 
tor himself, or by another person in his presence, by hi$ di- 
rection and consent; and when so done by another person, 
the direction and consent of the testator, and the fact of such 
injury or destruction, shall be proved by at least two witnes- 
ses. 

If after the making of any will, disposing of the whole es- 
tate of the testator, such testator shall marry, and have issue of 
such marriage, bom either in his life^time or after his death, 
and the wife or the issue of such marriage, shall be living at 
the death of the testator, such will shall be deemed revoked, 
unless provision shall have been made for such issue by som<d 
settlement, or unless such is3ue shall be provided for in the 
will, or in such way mentioned therein, as to show an inten- 
tion not to make such provision ; and no other evidence, to 
rebut the presumption of such revocation, shall be received* 

A will executed by an unmarried woman, shall be deemed 
revoked by her subsequent marriage. 

A bond, agreement, or covenant, made for a valuable con- 
sideration, by a testator, to convey any property devised or 
bequeathed in any will previously made, shall not be deemed 
a revocation of such previous devise or bequest, either at law, 
or in equity; but such property shall pass by the devise or 
bequest, subject to the same remedies on such bond, agree- 
ment, or covenant, for a specific performance or otherwise, 
against the devisees or legatees, as might be had by law 
against the heirs of the. testator, or his next of kin, if the same 
had descended to them. 
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A charge or incumbrance upon any real or personal estate, 
for the purpose of securing the payment of money, or the per- 
formance of any covenant, shall not be deemed a revocation 
of any will relating to the same estate,., previously executed ; 
but the devises and legacies therein contained, shall pass and 
take effect, subject to such charge or incumbrance* 

A conveyance, settlement, deed, or other act of a testator, 
by which his estate or interest in property, previously devised 
or bequeathed by him, shall be altered, but not wholly divested, 
shall not be deemed a revocation of the devise or bequest of 
such property; but such devise or bequest shall pass to the de- 
visee OT legatee, the actual estate or interest of the testator, 
which would otherwise descend to his heirs, or pass to his next 
of kin ; unless in the instrument by which such alteration is 
made, the intention is declared, that it shall operate as a re- 
vocation of such previous devise or bequest. 

But if the provisions of the instrument by which such altera- 
tion is made, arewholly inconsistent with the terms and nature 
of such previous devbe or bequest, such instrument shall 
operate as a revocation thereof, unless such provisions depend 
on a condition or contingency, and such condition be not per- 
formed or such contingency do not happen. 

Whenever a testator shall have a child bom after the mak- 
ing of his will, either in his life-time or after his death, add 
shall die, leaving such child, so after born, unprovided for 
by any settlement, and neither provided for, nor in any way 
mentioned in his will, every such child shall succeed to the 
same portion of the father's real and personal estate, as would 
have decended or been distributed to such child, if the father 
had <[ied intestate, and shall be entitledto recover the same 
portion from the devisees and legatees, in proportion to, and 
out of the -parts devised and bequeathed to them, by such wilK 

If any person shall be. a subscribing witness to the , execu- 
tion of any will, wherein any beneficial devise, legacy, inter- 
est, or appointment of any real or personal estate, shall be 
made to such witness, and such will cannot be proved without 
the testimony of such witness, the said devis^ legacy, interest, 

9 
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or appointment, shall bei void, so far only as coiicemft such 
witness, or any claiming under him ; and such person shall be 
& competent witness, and compellable to testify respecting the 
execution of the said will, in like manner as if no such devise 
or bequest had been made. 

But if stich witness would have been entitled to any share 
bf the testator's estate, in case the will was not established, 
then so rhueh of the share that would have descended or have 
been distributed to such witness, shall be saved to him, as wilt 
not exceed the value of the devise or bequest made to him in 
the will, and he shall recover the same of the devisees or 
legatees named in the will, in proportion to^ and out of^ the 
parts devised and bequeathed to them. 

Whenever any estate, real or personal, shall be devised ^r 
bequeathed to a child or other descendant of the testator, and 
such legatee or devisee shall die daring the life-time of the 
testator, leaving a child or other defscendant who shall survive 
such testator, such devise or legacy shall not lapse, but the 
property so devised or bequeathed shall vest in the surviving 
child or other descendant of the legatee or devisee, as if such 
legatee or devisee had survived the testator, and had died 
intestate. 

If, after the tnaking of any will, the testator shall duly 
make and execute a second will, the destruction, cancelling 
or revocation of such second will, shall not revive the first 
^111, unless it appear by the terms of such revocation, that it 
was his intention to revive and give effect to his first will ; or 
unless after such destruction, cancelling or revocation, he 
shall duly republish his first will. 

All wills, whenever proved according to law, except such 
as are required to be deposited, shall, after being recorded, be 
returned upon demand, to the person who delivered the same ; 
or in case of his death, insanity, or removal from the state, 
to any devisee named in such will, or to the heirs or assigns 
of such devisee ; or if the same relate to personal estate only, 
to any acting executor of such will, or administrator with tlie 
will annexed, or to a legatee n^imed therein* 
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. After any will of real or pergonal estate, or of both, shall 
have been proved before a surrogate, any devisee or legatee 
named therein, or any heir or next of kin to the testator, may 
within three months thereafter, appeal to the circuit judge 
of the circuit, from the decision of the surrogate, either adroit** 
^ng such will to record, or probate, or refusing the same ; 
and upon such appeal being filed with the surrogate, it shall 
^taytiie recording or the probate of such will until it be de- 
termined. 

The party filing such appeal, shall, at the same time, exe- 
cute and file with' the surrogate a bond, in the penalty of one 
Jiundred dollars, to the people of this state, with such sureties 
as the surrogate shall approve, conditioned for the diligent 
prosecution of such appeal, and for tlie payment of such costs 
as shall be taxed against him, in the event of his failure to 
in^peach the validity or execution of such will. No appeal 
shall be deemed valid, until such bond be filed. 

If it appear to the circuit judge that the decision c^ the 
surrogate was erroneous, he may, by order, reverse sucb 
decision; and if such reversal be founded upon a question of 
fact, shall direct a feigned issue to be made up, to try the 
questions arising upon the application to prove such will, and 
shall direct the same to be tried at the next circuit court, to be 
held iB the county where the surrogate's decision was made. 

Such issue shall be made up and tried in the same manner 
as issues awarded by the court of chancery; but a new trial 
rof such issue may be granted by the surpreme court, in the 
sauie manner as if it had been formed in a suit, originally 
commenced in ^ch court. 

The final determination of such issue, shall be conclusive 
as to the (acts therein controverted, in respect to wills of person- 
.al estate only, upon the parties to the proceedings : if such 
determination be in favor of the validity of such will, either 
of real or personal estate, or in favor of the sufficiency pf the 
proof thereof, the surrogate, to whom such determin^tionshall 
be certified, sh^l record such will, or admit the same to pro- 
bate, as the case may be* 
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If such determination be against the validity of such will, 
or against the competency of the proof thereof, the surrogate 
&hall annul and revoke the record 6r probate^ thereof, if any 
shall have been made. 

The costs and expenses of making up an issue, and of the 
trial thereon, and all subsequent costs thereon, shall be paid 
by the party appealing, in case of his failure to impeach the 
validity or execution of the will. Such costs and expenses 
may be collected in a suit upon the bond herein directed to be 
given, which shall be prosecuted for that purpose whenever 
directed by the surrogate. 

If the appellant succeed in impeaching the validity or exe- 
cution of the will, the party who shall have maintained such 
validity or execution, may be required, by the surrogate, to 
pay the costs and expenses of the proceedings, either person- 
ally or out of the property of the deceased; and such pay- 
ment may be enforced by process of attachment. 

Whenever any will of real or personal estate shall be lost 
or destroyed, by accident or design, the court of chancery 
and the several equity courts having jurisdiction, shall have 
the same power to take proof of the execution and validity 
of such will, and to establish the same, as in the case of lost 
deeds. 

Upon such will being established by the decree of a com- 
petent court, such decree shall be recorded by the surrogate, 
before whom the will might have been proved, if not lost or 
destroyed, and letters testamentary, or of administration with 
the will annexed, shall be issued thereon b}^ him, in the same 
manner as upon wills duly proved before him. 

If before, or during the pendency of, an application to 
prove a lost or destroyed will, letters of administration be 
granted on the estate of the testator, or letters testamentary 
of any previous will of the testator be granted, the court, to 
which such application shall be made, shall have authority to 
restrain the administrators or executors so appointed, from 
any acts or proceedings, which it may judge would be injuri- 
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ous to the legatees or devisees claiming under such lost or 
destroyed will. 

No will of any testator who shall die hereafter, shall be al- 
lowed to be proved as a lost or destroyed will, unless the sanoe 
shall be shown to have been fraudulently destroyed, in the 
life time of the testator, or be proved to have been in exist- 
ence at the time of the death of the testator, nor unless its 
provisions shall be clearly and distinctly proved, by at least 
two credible witnesses, a correct copy or draft being deemed 
equivalent to one witness. - 

The provisions of this title, in relation to the proof and 
probate of wills hereafter to be had, and the jurisdiction of 
the surrogate, and his proceedings thereon, shall apply as 
well to wills made previously, as to those made subsequent to 
this time. 

The provisions stated in relation tq^he revocation of wills, 
shall apply to all wills made by any testator, who shall be liv- 
ing, at the expiration of one year, from the first of January, 
eighteen hundred and thirty. 

The duties of executors, under the new law, are extended, 
and their rights amply protected. 

I have divided their duties in the same order as the duties 
t)f the surrogate are arranged under the first part of this trea- 
tise — and 

I St. As it relates to the proof of Wills : — 

When any real estate shall be devised by will, any execu- 
tor or devisee named therein, and any person interested in 
such estate, may have such will proved, before the surrogate 
of the county, to whom the probate of the will of the testa- 
tor would belong. 

The person intending to apply for the proof of such will 
shall give notice of his intention to the heirs of the testator, 
as follows : 

1. To such heirs as reside in the county where such proof 
is intended to be taken, by serving such notice personally, 
at least fifteen days previous to such application. 
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2. To such heirs as do not reside in the countyi but re« 
side in the state, by serving the same personally, twenty days 
previously. 

3. To such heirs as cannot be fouod in the state, and to 
^tich as do not reside therein, by serving such notioe person- 
ally, twenty days previously, or by pufaltshing it once in each 
weelc, for six weeks, in, the state paper. 

If any of such heirs shall be minors, and have guardiansi 
service of such notice shall be made upon such guardians, an 
the same manner, as prescribed in the last preceding section* 
If they shall have no guardians, the surrogate shall appoint 
guardians, to take care of there interests in the premises. 

Witnesses may be summoned by subpoenas, to be issued by 
the surrogate, at any time before the day specified, in such 
notice, and may be served as in cases of personal actions ; and 
a clause may be added to any such subpoena, commanding 
any person having the custody of, or power over, any such 
will, to produce the same before the said surrogate, for the 
purpose of being proved. 

Disobedience to any such subpoena shall be proceeded 
against and punished, as in other cases of proceedings before 
surrogates. If any person be committed for not producing 
any will, he may be discharged, on producing the same to 
the surrogate who committed him, by an order for that pur- 
pose. 

The record of the proofs and examinations taken pursuant 
to the provisions, as herein above stated, and the exem- 
plifications of such record, by the surrogate in whose 
custody it may be, shall be received as evidence upon any 
trial or controversy concerning the same wiU, after it shall 
have been proved in such trial or controversy, that the lands 
in question therein, have been uninterruptedly held under 
such will, for the space of twenty years, before the commenc- 
ment of the suit, in which such trial or controversy shall be 
had ; and shall be of the same force and effect as if taken in 
open court, upon such trial or in such controversy. 

The exemplification of the record of any last will and 
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lefitaikieiit, pit>ved before the judge of the former court of 
probates, and recorded in his office, before the first day of 
January^ one thousand seven hundred and eighty-five, certifi* 
ed under the seal of the officer in whose custody such record 
Shall be, shall be received in evidence in all cases, after it shall 
have been made to appear, that diligent and fruitless search 
has been made for the original will* 

SW* a$td 3rd. The duty of Executors and AdminUtrators^ 
in obtaining Lettets Testamentary ^ and Letters of Adminis'- 
tration^ 

The executor, and person applying for letters of adminis* 
ti^tion, commences his proceedings before the surrogate by 
petition. His next duty will be to serw» or cause to be serv^ 
ed^ all citations issued by the surrogate, according to law, and 
make, or cause to be made, affidavit, or other proof of th^ 
due service of such citations. The executor is also bound to 
appear and defend the will of his testator, against all the alle- 
gations of all persons, desirous of contesting its validity* 

It is sufficient here to make this brief statement, inasmuch 
us the particular method for ex^utors and administrator^ to 
procure their authority, has been in this treatise necessarily 
blended with the duties of the surrogate-*vi(/e pa* 14 to 80 
ante. 

4th* Of the duties of Executors and Administrators^ i^ 
returning Inventories and settling their Accounts. 

After the execfutor or administrator is sworn, his first duty 
is to apply, in writing, to the surrogate for the appointment 
of appraisers. 

The executors and administrators of any testator or intes* 
tate, within a rea8onad>le time after qualifying^ and after giv« 
ing the notice in the next section required, with the aid of ap* 
praisers so appointed by the surrogate, shall make a true and 
perfect inventory of all the goods, chattels and credits, of sucfa 
testator or intestate, and where the same shall be in different 
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and distant places, two or more such inventories, as may. be 
necessary. 

A notice of such appraisement shall be served, five days 
previous thereto, on the legatees and next of kin, residing in 
the county where such property shall be ; and it shall also be 
posted in three of the most public places of the town. In eve- 
ry such notice, the time and place at which such appraisement 
will be made, shall he specified. 

Before proceeding to the execution of their duty, the ap- 
praisers shall take and subscribe an oath, to be inserted in the 
inventory made by them, before any officer authorised to ad- 
minister oaths, that they will truly, honestly and impartially 
appraise the personally property, which shall be exhibited to 
them, according to U^e best of their knowledge ai^d ability. 

The appraisers shall, in the presence of such, of the next of 
kin, legatees, or creditors of the testator or intestate as shall 
attend, proceed to estimate and appraise the property which 
shall be exhibited to them ; and shall set down each article 
separately, with the value thereof in dollars and cents, di^r 
tinctly, in figures, opposite to the articles re;spectively. 

The following property shall be deemed assets, and shall 
go to the executors or administrators, to be applied and dis- 
tributed as part of the personal estate of their testator or in- 
testate, and shall be included in the inventory thereof: 

1. Leases for years ; lands held by the decease from year 
to year ; and estates held by him for the life of another per- 
son. 

2. The interest which may remain in the deceased at the 
time of his death, in a term for years, after the expiration of 
any estate for years therein, granted by him. or any other 
person. 

3. The interest in lands devised to an executor for a term 
of years, for the payment of debts. 

4. Things annexed to the freehold, or to any building, for 
the purpose of trade or manufacture, and not fixed into the 
wall of a house, so as to be essential to its support* 
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5. The €fop8 giTiwitig on the Iddid €f the decensed, at ih^ 
time of bis deatk. 

6. Every kind of produce rsrsed ammally by labor and 
cultivation, excepting grass growing and frart not galb^ed. 

7. R^nt reserved to the deceased, which had aecmed at 
the titne of his d#ath. 

6. Debts secured by mortgage, bonds, notes or bills ; ac- 
counts, nkiney and bank bills, or other circulating meditftii 
things to action, and stock in any cotnpany, whether incdf- 
porated or not* 

9. 6oods, wai'es, ikierch^tidifee, utetisils, furniture, cattle, 
'provlrion&, and every Other species of personal property atid 
effects, not hereinafter excepted* 

*? hihgs anloex^d to the freehold, or to any building, shall 
hot go to tiie executor, but shall descend with the freehold to 
tHe heir? or deviseent, except sach fixtures, as are mentioned 
in the fourth subdivision of the last section. 
• The right of ah heir to any property hot enti^erafed irt 
the preceding sixth section, which by the common laW would 
descend to him^ shall not be impaired by the general terins of 
that section. 

Wher^ a man, having a family, shall die, leaving a widow, 
or a minor child or children, the following articled shall not 
be deemed assets, but shall be included and stated in tbe in« 
ventory of the estate, without being appraised: 

1. All spinning wheels, weaving looms, and stoves, put up, 
or kept, for use by his family. 

^. The family bible, family pictures, and school books 
used by or in the family of such deceased person ;land books^ 
not exceeding in value fifty dollars, which were kept and* 
ased as part of the family library, before (he decease of sutih 
person. 

3. AH sheep, to the number of ten, with their fleeces, and 
the yarn and cloth manufactured from the same; one cow; 
two swine, and ^ pork of such swine. 

4. All necessary wearing apparel, beds, bedsteads, and 
bedding; necessary cooking utensil*^; tbe clothing i of the 
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family ; the clothes of a widow, and her ornaments proper 
for her station ; one table, six chairs, six knives and forks, 
six plates, six teacups and saucers, one sugar dish, one milk- 
pot, one teapot and six spoons. 

The said articles shall remain in the possession of the wi- 
dow, if there be one, during the time she shall live with, and 
provide for, such minor child or children. When she shall 
cease so to do, she shall be allowed to retain as her own, her 
wearing apparel, her ornaments, and one bed, bedstead and 
the bedding for the same ; and the other articles io exempted, 
shall then belong to such minor child or children. If there 
be a widow, and no such minor child, then the said articles 
shall belong to such widow. 

The inventory shall contain a particular statement of all 
l^omds, mortgages, notes and other securities for the payment 
ef money, belonging to the deceased, which are known to 
such executor or administrsttor; specifying the name of the 
debtor in each security ; the date ; the sum originally paya* 
ble; the endorsements thereon, if any, with their dates; and 
the sum which, in the judgment of the appraisers, may be 
collectable on each security. 

The inventory shall also contain an account of all monies, 
whether in specie or bank bills, or other circulating medium, 
belonging to the deceased, which shall have come to the 
hands of the executor or administrator ; and if none shall 
have come to his hands, the fact shall be so stated in such in- 
ventory. 

The naming of any person executor in a will, shall not ope- 
rate as a discharge, or bequest, of any just claim, which the 
testator had against such executor, but such claim shall be 
included among the credits and effects of the deceased, in the 
inventory, and such executor shall be liable for the same, as 
for so much money in his hands, at the time such debt or de- 
mand becomes due ; and he shall apply and distribute the 
same in the payment of debts and legacies, ^and among the 
next of kin, as part of the personal estate of the deceased. 

The dfscharge or bequest in a will, of any debt or demand 
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of the testator, against any executor named In his will, or 
against any other person, shall not be valid as against the 
creditors of the deceased ; but shall be construed only as a 
specific bequest of such debt or demand ; and the amount 
thereof shall be included in the inventory of the credits and 
effects of the deceased, and shall, if necessary, be applied in 
the payment of his debts : and if not necessary for that pur- 
pose, shall be paid in the same manner and proportion as oth- 
er specific legacies. 

Upon the completion of the inventory, duplicates thereof 
shall be made and signed by the appraisers ; one of which 
shall be retained by the executor or administrator, and the 
other shall be returned to the surrogate within three months 
from the date of such letters. 

Any one or more of the executors or administrators named 
in any letters, on the neglect of the others, may return an in- 
ventory ; and those so neglecting, shall not thereafter inter- 
fere with the administration, or have any power over the per- 
sonal estate of the deceased ; but the executor or administra- 
tor so returning an inventory, shall have the whole adminis- 
tration, until the delinquent return and verify an inventory, 
agreeably to the provisions of this article. 

Whenever personal property, or aissets of any kind, not 
mentioned in any inventory that shall have been made, shall 
come to the possession or knowledge of an executor or admin- 
istrator, he i^ali cause the same to be appraised in manner 
afi>resaid, and an inventory thereof to be returned, within 
two months after the discovery thereof; atid the making oi 
such inventory and return, may be enforced in the same man- 
ner, as in the case of the first inventory. 

If any executor or administrator shall discover that the 
debts against any deceased person, and the legacies bequeath- 
ed by him, cannot be paid aud satisfied without a sale of the 
personal property of the deceased, the same, so far as may 
be necessary for the payment of such debts and legacies, 
shall be sold. T^he sale may be public or private, and, ex- 
cept in the ci^ of New-York, may be on credit, not exceed* 
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log one year, with approved security. Such executor or ad- 
ministrator shall not be responsible for any loss happening by 
such sale, when made in good faUb,' and with ordinary pru- 
dence* ^ 

In making such sales, such articles as are not necessary, 
for the support and subsistence of the family of the deceased, 
or 9iS are not speckiUy bequeathed* shall be first sold ; and 
articles so bequeathed shall not be sold* until the residue 
of the personal estate • has been applied to the paymept o{ 
the debts. 

Every executor and administrator shall proceed, with dili- 
gence, to pay the debts of the deceased, and shall pay the 
same according to the following order of class^'s : 

1. Debts entitled to a preference under the laws of th^ 
Ignited States. 

9. Taxes assessed upon the estate of the deceased, previQU$ 
to his death. 

3. JudgBp^nts docketed, and decrees enrplled, against the 
deceased, according to the priority thereof, respectively. 

4. All recognizajices, bonds, sealed instruments, noteis, 
bills and unliquidated dei^^inds and accounts. 

No preference sha^ll be given in the payment of any debt, 
over other debts of the same class, except those specified in 
the third-class ; nor shall a debt due and payable, be ^»lHled 
to a. preference over debts not due ; nor shall the commence- 
ment of a suit for the recovery of any debt, or the obtwiiag 
a judgment thereon against the executor or administratoir, 
entitle such debt to any preference over others of the same 
class. 

Debts not due, may be paid by an eiecutof or administra- 
tor, according to the class to which they may belong, a^r de- 
ducting a rebate of legal interest upon the sum paid, for the 
time unexpired* 

Preference may be given by the surrogate, to reats due w 
ajecruing upon leases, held by the testaior or intestate, at the 
tkne of his. death, over debts of the fourth class, whenever it 
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shall be made to appear to his satisfaciioD, that such prefer- 
ence will benefit the estate of such testator or intestate. 

In any suit against an executor or adiQimstrator, the defen- 
dant may show, jmder a notice for that purpose, given with 
his plea, that there are debts of a prior class unsatisfied, or 
that there are unpaid debts of the isame class with ttutt on 
which the suit is brought, and judgment shall be rendered 
only for such part of the assets in his hands, as shall remain 
after satisfying the debts of the prior djass, and as shall be a 
just proportion to the other debts of the same class, with that 
on which the suit is brought. But the plainlifif may, as in. 
other cases, take judgment £br the whole or part of his debt, 
to be levied of future assets. 

' Any executor or administrator,* at any time, at least six 
months after the granting of the letters testamentary or et ad- 
ministration, may insert a notice once in each week, for six 
months, in a newspaper printed in the county, and in se m»* 
ny other newspapers, as the surrogate may deem most likely 
to. give notice to the creditors of the deceased, requiring alt 
persons having claims against the deceased, to exhibh the 
same with the vouchers thereof, to such executor or adminis* 
trator, at the place of his residence or transaction of business,, 
to be specified in such notice, at or before the day thereia 
named, which shall be at least six months from the day ot 
the £rst pubScation of such notice. 

Upon any claim being presented against the estate of any. 
deceased person, the executor or administrator may require, 
satisfactory voucliers in support thereof, and also the affidavit 
of the claimant that such claim is justly due, that no pay* 
ments have been made thereon, and that there are no ofisets. 
against the same, to the knowledge of such claimant ; wfaick 
oath may be taken before any justice of the peace, or other 
officer authorised to administer oaths. 

If the executor or administrater doubt the justice of any 
dakn so peesented, be may enter into an agreement in writi^ 
ing, with tl|e claimant, to refiu* the matter in* conltarersy u» 
thjve disinterested persons, to be approved by the surrogate ; 



78 THE OFFICE OF SVR&OCATS. 

and upon filing such agreement and approval of the surro- 
gate, in the office of a clerk of the supreme court, or of the 
clerk of the court of common pleas of the county, in which 
the parties, or either of them, reside, a rule shall be entered 
by such clerk, either in vacation or in term, referring the 
matter in controversy to the persons so selected. 

The referees shall thereupon proceed to hear and deter- 
mine the matter, and make report thereon to the court in 
which the rule for their appointment shall have been entered* 
The same proceedings shall be had in all respects, the ref- 
erees shall have the same powers, be entitlefl to the same com* 
pensation, and subject to the same control, as if the reference 
had been made in an action in which such court might by 
law, direct a reference ; and the court may set aside the re- 
port of the referees, or appoint others in their places; and 
may confirm such report, and adjudge costs, as in actions 
against executors; and the judgment of the court thereupon 
shall be valid and ei&ctual in all respects, as if the same had 
been rendered in a suit commenced by the ordinai^y process. 

If a claim against the estate of any deceased person be ex- 
hibited to the executor or administrator, and be disputed or 
rejected by him, and the same shall not have been referred, 
the claimant shall, within six months after such dispute or re« 
jection, if the debt, of any part thereof, be then due, or with- 
in six months after some part thereof shall have become due, 
commence a suit for the recovery thereof, or be forever bar- 
red from maintaining any action thereon ; and no action shall 
be maintained thereon after the said period, by any other 
person deriving title thereto from such claimant ; and any ex- 
ecutor or administrator may, on the trial of any action found- 
ed upon such demand, give in evidence, in bar thereof, under 
a notice annexed to the general issue, the facts of such refusal 
and neglect to commence a suit. 

In case any suit shall be brought upon a claim, which shall 
not have been presented to the executor or administrator of a 
deceased person, within six months from the first publicatioii 
of such notice, as herein before directed, such executor or ad^ 
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ministrator shall not be chargeable for any assets or monies, that 
he may have paid in satisfaction of any claims of an inferior 
degree, or of any legacies, or in making distribution to the 
next of kin, before such suit was commenced, but may prove 
such notice published by him as aforesaid, and such payment 
smd distribution, in support of his plea, of having administer* 
ed the estate of the deceased. 

In such action, the plaintiff shall be entitled to recover on* 
]y to the amount of such assets, as shall have been in the 
hands of such executor or administrator, at the time of the 
commencement of the suit ; or he may take judgment for the 
amount of his claim, or any part thereof, to be levied and 
collected of assets, which shall thereafter come into the hands 
of such executor or administrator. 

In such suit, no costs shall be recovered against the defen- 
dants ; nor shall any costs be recovered in any suit at law, 
against any executors or administrators, to be levied of their 
property, or of the property of the deceased, unless it appear 
that the demand on which the action was founded, was pre- 
sented within the time aforesaid, that its payment was unrea- 
sonably resisted or neglected, or that the defendant refused 
to refer ifta same, pursuant to the preceding provisions ; in 
which cases the court may direct such costs to be levied of 
the property of the defendants, or of the deceased, as shall be 
just, having reference to the facts that appeared on the trial. 
If the action be brought in the supreme court, such facts shall 
be certified by the judge, before whom the trial shall have 
been had. 

No executor or administrator shall be made personally lia- 
ble for any debt, damages or costs, by reason of his having 
pleaded any false plea. 

But any creditor, who may have neglected to present his 
claims as aforesaid, may, notwithstanding, recover the sam^, 
in the manner prescribed by law, of the next of kin, and lega- 
tees of the deceased, to whom any assets shall have been paid 
or distributed. 

No legacies shall be paid by any executor or administrator, 
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until after the expiration of one year from Uie time of granting 
letters testamentary or of administration, unless the same are 
directed by the will to be sooner paid. 

In case a legiM^y is directed to be sooner paid, the exedn* 
tor or administrator may require a bond, with two sufficient 
inreties^ conditioned, that if any debts against the deceased 
shall duly appear, and which there shall be no other assets to 
pay, and there shall be no other assets to pay other legacies, 
or not sufficient, that then the legatee shall refund the legacy 
so paid, or such rateable proportion thereof, with the other 
legatees, as may be necessary for the pa3nnent of the said 
debts, and the proportional parts of such other legacies, if 
there be any, and the costs and charges incurred by reason 
of the payment to such legatee ; and that if the probate of the 
win, under which such legacy is paid, shall be revoked, or 
the will declared void, then that such legatee shall refund the 
whole of such legacy, with interest, to the executor or admin* 
.^trotor entitled thereto* 
1 Afier the expiration of one year from the granting of any 
letters testamentary or of admininistration, the executors or 
administrators sbsdl discharge the specific legaj^ies l>equeath* 
ed by any will, and pay the general legacies, if tUbre be as« 
sets; and if there be not sufficient assets, then an abatement 
of the general legacies shall be made in equal proportions. — 
Su<^ payment may be enforced by the surrogate in the same 
manner as the return of an inventory, as herein before provi* 
ded; and also by a suit on the bond of such executor or ad- 
administrator, whenever directed by the surrogate. 

In case of tlie death of such minor before coming of age, 
the said securities and monies shall go to his executors or ad- 
ministrators, to be applied and distributed according to law y 
and the surrogate and his sureties shall, in like manner, be . 
liable to account to such executor or administrator. 

In rendering such account, every executor or administrator 
^all produce vouchers for all debts and legacies paid, and 
for all funeral charges and just and necessary expenses, which 
vouchers shall be deposited and remain with the surrogate ; 
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and sttcfa etecntor or administrator may be exatmined on oath 
touching such payments, and also touching any property or 
effects of the deceased which have come to his hands, and the 
disposition thereof. 

An execillor or administrator, after the expiration of eigh- 
teen months from the granting of letters testamentary or of 
adtnhiistration, may re<ider a final account of all his proceed- 
ings to the surrogate who appointed him, although not cited 
to dd so, aiid may obtain a citation to all persons interested in 
the estate, to attend a final settlement of his accounts; 
which dttatioti shall be served and published in the manner 
heretofore prescribed, and thereiipoil the same proceedhigs 
shall be had for a final settlement, and with the lilce effect, in 
all respects, as in the case of a settlement at the instance of a 
creditor. 

The preceding provisions respecting the distribution of es- 
tates, shall not apply to the personal estates of married wo<» 
ilaen ; but their husbands may demand, recover, and enjoy the 
same, a'^ they are entitled by the rules of the common 1 jtw. 

5th. The duties of Executors and Administrators in relation 
to the sales of Real Estate. 

After the executors or administrators of any deceased per- 
son, shall have made and filed an inventory according to law, 
and shall have rendered an account of their proceedings to 
the surrogate, and the same shall have'been allowed and set- 
tled, if they discover the personal estate of their testator or 
intestate, to be insufficient to pay his debts, they may, at any 
time within three years, aftei^ the granting of their letters tes- 
tamentary or of administration, apply to the surrogate for 
authority to mortgage, lease or sell so much of the real estate 
of their testator or intestate, as shall be necessary to pay such 
debts. 

The petition shall set forth : 

1. The amount of personal property which has come to 
the hands of the executor or administrator. 

2. The application thereof. 

1 1 
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2. The debts outstandings against the testator or intestate 
as far as the same can be ascertained. 

4. A description of all the reaji estate of which the testator 
or intestate died seized, with the value of the respective por- 
tions or lots, and whether occupied or not, and if occupied, the 
naij^ies of the occupants, and 

5. Tike names and ages of the devisees, if any, and of the 
heirs of the deceased ; 

And such petition shall be verified by the. oath of the party 
presenting the same. . 

If it shall appear to the surrogate by such petition, or by 
other competent evidence, that any of the devisees or heirs 
of the deceased are -Minors, the surrogate shall immediately, 
and before any 4»ther proceeding^appoint some disinterested 
freeholder, guardiab of such minors, for the sole purpose of 
appearing for them, and taking care of their interest in the 
proceedings. 

Whenever a sale is ordered, notice of the time and place of 
holding the same, shall be posted, for six weeks, at three of 
the most public places in the town or ward where the sale 
shall be had, and shall be published in a newspaper, if there 
t»e one printed in the same cpunty, and If there be none, then 
in the state paper, for six weeks successively : in which notice, 
the lands and tenements to be sold, shall be described with , 
common certainty, bys setting forth the number of the lots, 
and the name or number of the township or towns in which 
they are situated ; if the premises cannot be so described, they 
shall be described in some other appropriate manner, and in 
all cases the improvements thereon, if any, shall be stated. 

Such Sides shall be in the county where the premises are 
situated, at public vendue, between the hours of nine in the 
morning, and the setting of the sun of the same day. 

The executors or administrators making the sale, and the 
guardians of any minor heirs of the deceased, shall not directly 
or indirectly purchase, or be interested m the purchase of any 
part of the real estate so sold. All sales made contrary to the 
provisions above stated, «hall be void ; but this section shall 
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not prohibit any such purchase by a guardian for the benefit 
of his ward. 

On such sales, the executors or administrators may give 
such length of cfredit, not exceeding three years, for not more 
than three-fourths of the purchase mon^, as shall seem best 
calculated to produce the highest price, and shall have been 
directed, or shall be approved, by the surrogate ; and shall 
secure the monies for which credit is given, by a bond of the 
purchaser, and by a mortgage of the premises sold. 

Such conveyances shall thereupon be executed to the pur- 
chaser, by the executors or administrators, or by the person so 
appointed by the surrogate to make the sale. They shall 
contain and set forth at large the original order authorising a 
sale, and the order confirming the same, and directing the 
conveyance ; and they shall be deemed to convey all the 
estate, right and interest in the premises, of the testator or 
intestate, at the time of his- death, free and discharged from 
all claim for dower, of the widow of such' testator or intestate. 

Every sale and conveyance made pursuant to the fore^ing 
provisions, shall be subject to all charges by judgment, 
mortgage or otherwise, upon the lands so s<dd, existing at the 
time of the death of the testator or intestate. 

Where any real estate or any interest therein, is given or 
devised by any will legally executed, to the executors therein 
named, or any of them, to be sold by them or any of them, 
or where such estate is ordered by any Iftst will to be sold by 
the executors, and any executor shall ne^^t or refnse to take 
upon him the execution of such will, then all sales made by 
the executor or executors, who shall take upon them the exe* 
cution of such will, shall be equally valid, as if the other exe* 
cutors had joined in such sale. 

Sales of real estate by any executor, made for the payment 
of debts and legacies, in pursuance of an authority given by 
any last will, shall be made after like nod ce, and be conducted 
in the same manner, as herein before prescribed; in relation 
to sales by order of any surrogtite. 

Any executor or administrator^ or other person, appointed 
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as herein dlirected, who shall fraudulently sell any real estate 
of his testator or intestate, contrary to the foregoing provi- 
sions, shall forfeit double the value ol* the l^nd sold, to be re- 
covered by the person entitled to an estate of inheritance 

therein. 

No offence, in relation to the giving of notice of sale, or of 
taking down, or defacing, such notice, shall affect the validity 
of such sale to any purchaser in good faith, without notice of 
the irregularity. 

Wherever a sale of any. reaV estate has heretofore been 
IBade, by virtue of an order of the court of probates, or of 
any surrpgate, and a conveyance executed iri pursuance there- 
of, but without the concurrence of any discreet person besides 
the executor or administrator, as heretofore required by law, 
and wherever any conveyance hc^ been executed, or shall be 
executed in pursuance of such sale, without setting fqrth at 
large the order of the surrogate directing such ^le, or the 
order confirming the same, the said irregularities may be recr 
tified, and the sales copfirmed, by the chancellor of the state. 

Upon any application to the chancellor for confirmation of 
such sales, be shall direct a reference to a master in chancery » 
to examine and report, touching the proceedings on sueh sale, 
iind whether uny heirs or devisees of the real estate sold, or 
persons claiming under them, reside within this state. 

Upou the coming in of the master' si report, notice shall be 
published for eight weeks successively in the state paper, of 
such report being filed, and requiring all persons interested, 
to appear before the chancellor, at such time and place as he 
shall have directed, to show cause why such sale and convey-* 
aace should pot be confirmed. 

If it appears by the master's report, that any heirs or devi- 
sees of the real estate sold^ or any person claiming under 
them, reside within this state, then a copy of such notice shall 
be served on such beii^s or devisees, or persop? clajymtng under 
them, either personally or byJeaving the saipe at their usual 
dwelling place, in case o.f ^ir ab^opce, at . least fomrteen 
dayStbefifM'e the time appointed for sv^f^h hefuripg. . ^ . 
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If, upoa the hearing of such application, and the exainina-i> 
tion of the proceedings, it shall appear to the satisfaction of 
the chancellor, that the said sale was made fairly, and in good 
faith, he shall make such order for confirming the sale and 
, conveyance, as he shall deem equitable, and such sale and 
conveyance shall from that time, be confirmed and valid, ac- 
cording to the terms of the order. 

In cases where only a portion of the land, under contract, 
is sold under the order of a surrogate, the executor or admin- 
istrator shall execute a conveyance dierefor to the purchaser, 
which will transfer to him all the rights of the deceased to the 
portion so sold, and all rights which shall be acquired to such 
portion, by the executor or administrator, or by the persons 
entitled to the interests of the deceased in the land sold^, at 
the time of sale, on the perfecting the title to such land, pur<- 
snant to the contract. 

Upon the payment being, made^ in full, on a contract for 
the purchase of land, a portion of which shall have been sold, 
according to the preceding provisions, tlie executors ot ad^ 
ministr^tors of the deceased, shall have the same right to en^ 
force the performance of the contract, which the deceased 
would have had, if he had lived; and any deed tfaat.lshall be 
executed to them, shall be in trust and for the benefit of the 
persons entitled to the interest of the deceased, sul^ect to the 
dower of the widow, if there be any, except for such part of 
the land so conveyed as shall have been sold to a purchaser 
according to the preceding provisions ; and as to such part, 
the said deed shall insure to the benefit of the purchaser. 

6^A. Of the duties of Eoaecutors (^nd ^dministratorw in 
re^dering an accoyaiij and in making distribution to the n^t 
of Jcin. 

An executor or adipinistrator, after the expiration of eighteen 
months from the time of his appointment, piay be required tp 
render an account of his proceedings, by an order of the sur- 
rogate, to be granted irpovk application fi'pm some person 
having a demand ajgain^jt the personal estate of the deceased, 
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eidier as creditor, legatee or next of kin, or of some person 
in behalf of any minor, having such claim, or without such 
japplication. 

Obedience to such order may be enforced in the manner 
herein before directed, to compel the return of an inventory ; 
and in case of disobedience, the same proceedings may be 
had, to attach the party so disobeying, and to discharge him* 
And the like revocation of the letters granted to him, may 
be made, in case of the party's absconding or concealing 
himself, so that the order cannot be personally served, or of his 
neglecting to render an account within thirty days after being 
committed: and new letters shall be granted ivith the like ef* 
feci as in those cases. 

In rendering such account, every executor or administrator 
shall produce vouchers for all debts and legacies paid, and 
for all funeral charges and just and necessary expenses, which 
Vouchers shall be deposited and remain with the surrogate ; 
and such executor or administrator may be examined on oath 
touching such payments, and also touching any property or 
effects of the deceased which have come to his hands, and the 
disposition thereof. 

On the settlement of an account of an executor or admin- 
istrator, be may be allowed any item of expenditure not ex- 
ceeding twenty dollturs, for which no voucher is produced, if 
such item be supported by his own oath positively to the fact 
of payment, specifying when and to whom such payment was 
made, and if such oath be uncontradicted ; but such allowan- 
ces shall not, in the whole, exceed five hundred dollars, for 
pajrments in behalf of any one estate. 

The surrogate may make allowance to any executor or ad- 
ministrator, for property of the deceased, perished or lost, 
without the fault of such executor or administrator. 

No profit shall be made by executors or administrators, by 
the increase, nor shall they sustain any loss, by the decrease, 
without their fault, of any part of the estate ; but they shall 
account for such increase, and shall be allowed for such de- 
crease, on the settlement of their accounts^ 
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On the setdement of the account of executonr or adminis* 
trators, the surrogate shall allow to them for their services, 
over apd above their expenses : 

. 1. For receiving and paying out all sums of money not ex- 
ceeding one thousand dollars, at the rate of £ve dollars per 
cent. 

2. For receiving and paying any sums exceeding one thou- 
sand dollars, and not amounting to five thousand dollars, at 
the rate of two dollars and fifty cents per cent. 

3. For all sums above five thousand dollars, at the rate of 
one dollar per cent. 

And in all cases, such allowance shall be made for their 
actual and necessary expenses, as shall appear just and rea- 
sonable. 

Where any provision shall be made by any will, for speci- 
fic compensation to an executor, the same shall be deemed a 
fiill satisfaction for his services, in lieu of the allowance afore- 
said, or\his share theredf; unless such executor shall, by a 
written instrument to be filed with the surrogate, renounce all 
claim to such specific legacy. 

If, upon being required by any surrogate to render an ac- 
count, an executor or administrator desires to have the same 
finally settled, he may apply to the surrogate for a citation, 
which such surrogate shall issue, requiring the creditors and 
next of kin of the deceased, and the legatees, if there be any, 
to af^ar before him, on some day therein to be sjpecified, and 
to attend the setdement of such account. 

The citation shall be served personally on all those to whom 
it shall be directed, living in the county of the surrogate, at 
least fifteen days before the return thereof; and upon those 
living out of the county, or who, or whose residence may be 
unknown, either personaUy, fifteen day previously, or by pub- 
lishing the same in a newspaper printed in the county, at 
least four weeks before the return thereof, and in such news- 
papers printed in any other counties, where any creditors, or 
othei: persons interested in the estate of the deceased, may re- 
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side, as the surrogate, upon due inquiry into the facts, shall 
direct. 

If there be any such creditors, or other persons interested, 
residing in any other state of the United Stales, or in either 
of the provinces of Canada^ the citation shall be published 
once in each week, for three months, in the state paper, unless 
such citation be personally served on such creditors, at least 
forty days before the return diereof ; and if there be any such 
creditors, or other persons interested, residing oat of the Uni* 
ted States, and out of the provinces of Canada^ die citation 
^hall be published as aforesaid, for six months. 

Any creditors, legatees, or other persons interested in the 
estate of the deceased as next of kin or otherwise, may aittend 
the settlement of such account, and contest the same ; and 
tfcey, and the execator or admieistrator, shall have process, to 
be issued by such surrogate, to compel the attendance of wi^ 
nesses* 

T&e hearing of die allegations and proofs of the respective 
parties, may he adjourned, from time to time, as shall be ne* 
cessary. And the surrogate may appoint. one or more audi* 
tors Uy examine the accounts presented to him, and to report 
thereon, subject to bis confirmation ; and may make a rea^ 
fionable allowance to such auditors, not exceeding two doDars 
l^'r day, to be paid out of the estate of the deceased. 

The final settlement of such account, and the allowance 
thereof, by the surrogate, or upon appeal, shall be deemed 
conclusive evidence, against all creditors, legatees, next of 
kin of the deceased, and all persons in any way interested in 
the estate, upon whom the said citation shall have been serv- 
ed, either personally or by publication, as herein directed, of 
the following facts, and no others : ^ 

!• That the charges made in such account for monies paid 
to creditors, to legatees, to the next of kin, and for necessary 
expenses, are correct* 

2* That such executor or administrator has been charged 
all the interest for monies received by him, and embraced in 
his account, for which he was legally accountable. 
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3. TbttC the monies stated in such account, at coHectefd, 
were ail that were collectable, on the debts stated in sncA ac- 
count, at the time of the settlement thereof. 

4. That the aUowances in meh account, for the decrease 
in the value of any assets, and the charges therein for the in-» 
crease in sacb value, were correctly made. 

' The last preceding section shall not extend to any cas^, 
where an executor is ltdi>le to aiceount to a court of equity, 
by reascm of-^imy trust, expressly created by any last will or 
testament* 

No appeal shall be allowed from the decree of the surro* 
gAte, for the final settlement ^ sueh account, unless the same 
shall be entered, within three months, after such decree shall 
have heea recoi^ded* 

Whenever the authority criT an executor or admtnislrator 
shall cease, or be revoked or superseded (or any reason, he 
may be cited to account before a surrogate^ ait the instance of 
the person succeeding to the admidistratiou of the same estatei 
in like manner, as herein before provided for a creditor* 

In every such case the executor or administrator may cite 
the persfm succeeding . to the administration of the same es- 
tate, to attend an account and settlement of his proceedings 
before the surrogate, by giving such reasonable notice as the 
surrogate shall direct, and by serving and publishing, in the 
manner herein before provided, ^ citation to creditors and 
others ; and such settlement and account shall have the like 
effect, in all respects, as in the case of a settlement at the in<^ 
stance of a creditor 

An executor or administrator, after the expiratioM of eigl>- 
te^i months from the granting of letters testamentary or of ad« 
ministration, may render a final account c^ all his proceed*^ 
itf^ to the surrogate who appointed him, although not cited 
to do so, and may obtain a citation ta all persons interested 
in the estate, to attend a final settlement of his accounts ; 
vrhich citation shall be served and published in tlie manner 
haretpfoce prescribed, and thereupon the same proceeding 
shall be had for a final settlement, and with the like efiect, in 

12 
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all respects, as in the case of a settlement at the instance of a 
creditor. 

If it shall appear to the surrogate, that any part of the es- 
tate remains to be paid or distributed, he shall make a decree 
for the payment and distribution of what shall so remain, to 
and among the creditors, legatees, widow, and next of kin to 
the deceased, according to their respective rights ; and in such 
decree shall settle and determine all questions concerning ai^ 
debt, claim, legacy, bequest, or distributive share ; to whom 
the same shall be payable ; and the sum to be paid to each 
person. ^ . ^ 

In such order the surrogate may, upon the consent in writ- 
ing of the parties who shall have appeared, direct the delive- 
ry of any personal property, which shall not have been sold, 
and the as^gnment of any liiortgages, bonds, notes, or other 
demands, not yet due, among those entitled to payment or 
distribution, in lieu of so much money, as such property or 
securities maybe worth, to be ascertained by the af^raisement 
and oath of such persons, as the surrogate shall aj^int for 
that purpose. 

Every person to whom any such securities may be assigned, 
may sue and recover upon the same, at his own costs a^nd 
charges, in the name of the executor or administrator making 
such assignment, or otherwise, in the same manner as such ex- 
ecutor or administrator might have done. 

If, upon the representation of an executor or administrator, 
or otherwise, it shall appear to the surrogate, that any claim 
exists against the estate of the deceased, which is liot then due, 
or upon which a suit is then pending, he shall allow a suffi- 
cient sum to satisfy such claim, or the proportion to which it 
may be entitled, to be retained for the purpose of being appli-* 
ed to the payment of such claim, when due, or when recoveri 
ed, or of being distributed according to law. The sum so re^ 
tained, may be left in the hands of the executor or adminis- 
trator, or may be directed by the surrogate to be dep<)sited 
in some safe bank, to be drawn only on the order of the sur- 
rogate. 
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Where the deceased shall have died intestate, the surplus of 
his persooal estate remaining after payment of debts ; and 
where the deceased left a will, the surplus remaining after 
the payment of debts and legacies, if not bequeathedf 
shall be distributed to the widow, children, or next of kin of 
the deceased, in manner following : 

!• One third part thereof to the widow, and all the residue 
by equal portions among the children, and such persons as 
legally represent such. children, if any of them shall have di-^ 
ed before the deceased. 

2. If there be no children, nor any legal representatives of 
Ihem, then one moiety of the whole suplus shall be allotted to 
the widow, and the other moiety shall be distributed to the 
next of kin of the deceased, entitled under the following pro- 
visions. 

3. If the deceased leave a widow, and no descendant, pa- 
rent, brother or sister, nephew or niece, the widow shall be en- 
titled to the whole surplus ; but if there be a brother or sister, 
nephew or niece, and no descendant or parent, the widow 
»ball be entited to a moiety of the surplus as above provided, 
and to the whole of the residue where it does not exceed two 
Uiottsand dollars : if t&e residue .exceed that sum, she shall 
receive, in addition to her moiety, two thousand dollars ; and 
the remainder shall be distributed to the brothers and sister3) 
and their representatives. 

4. If there be no widow, then the whole surplus shall be 
distributed equally to and a^iong the children, and such as 
legally represent them. 

5. In case there be no widow, and no children, and no 
representatives of a child, then the whole surplus shall be dis- 
tributed to the next of kin, in equal degree to the deceased, 
and their legal representatives. 

6. If the deceased shall leave no children, and no repre- 
sentatives of them, and no father, and shall leave a widow 
and a mother, the moiety not distributed to the widow shall 
by distributed in equal shares to his mother, and brothers 
and sisters, or the representatives of such brothers and stk- 
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ters; and if there be no widow, the whole stirplu$ shall be 
distributed in like manner to the mother, and to the broth- 
ers and sisters, or the representatives of such brothers and 
sisters. 

7. If the deceased leave a father, and no child or descend^ 
ant, the father shall take a moiety, if th^re be a widow, and 
the whole, if there be no widow. 

8« If the deceased leave a mother, and no child, descend* 
ant, father, brother, sister, or representatives of a brother or 
sister, the mother, if there be^a widow, shall take a moiety, 
and the whole, if there be no widow. 

9. Where the descendants or next of kin of the deceased, 
entitled to ^hare in his' estate, shall be all in equal degree to 
the deceased, their shares shall be equal. 

10. When such descendants, or next of kin, shall be of 
unequal degrees of kindred, the surplus shall be apportioned 
among those entitled thereto, according to their respective 
stocks ; so that those, who take in their own right, shall re*- 
eeive equal shares, and those who take by re^presentationi 
shall receive the share to which the parent whom they repre* 
sent, if living, would have been entitled. 

11. No representation shall be admitted among collaterals, 
after brothers^ and sisters' children. 

12. Relatives of the half blood, shall take equally with 
those of the whole b)o6d in the same degree ; and the rep- 
resentatives of such relatives, shall take in the same maniier 
as the representatives of the whole blood. 

13. Descendants, and next of kin of the deceased, begot- 
ten before his death, but born thereafter, s^ll ' take in the 
same manner, as if they had been bom in the life tifite of the 
deceased, and had survived him. 

If any child of such deceased person shaH have been ad- 
vanced by the deceased, by settlement or portion of real or 
personal estate, the value thereof shall be reckoned with that 
ipart of the surplus of the personal estate, which shalt remain 
to be distributed among the children ; and if such advance- 
ment be eqttal or superior to the amount, which, according te 
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tbe preceding roles, would be distributed to such child, «» his 
shane of such surplus and advancemeot, tbea such child and 
his descendants shall be excluded from any share in the dis- 
tribution of such surplus* 

But if such advancement be not equal to such amount, 
such child, or his descendants, shall be entitled to receive ,so 
much only, as shall be sufficient to make all the shares of all 
the children, in such surplus and advancement, to be equal, 
as near as can be estimated. 

The maSiitaining or educating, or the giving of money to 
a child, without a view to a portion or settlement in life, shaB 
not be deemed an advancement, wittnn the meanuig of the 
two last sections ; nor shall those sections apply in any Case, 
where there shall be any real estate of the intestate, to de- 
scend to his heirs. 



The preceding provi^ns respecting the distribution of 
tlites, shall not apply to the personal estates of married wo- 
men ; but their husbands may demand, recover, and ^joy 
the same, as they are entitled by the rules of the common 
law. ' 

Where a distributive share is to be paid to a minor, the 
surrogate may direct the same to be paid to the general guar^ 
dian bf such minor, and to be applied to his support and edu*^ 
cation ; or he may direct the same to be invested in perma* 
nent securities, as herein before provided, in respect to lega- 
cies to minors, with the like authority to apply the interest, 
and subject to the same obligations. 

When administration is granted to any person not the wi^ 
dow of, or next of kin to, a deceased person, and no one shall 
appear to claim the personal estate c^ the deceased, within 
two years after such letters granted, the surplus of such es- 
tate, which would be distributed as aforesaid, shall be paid 
into the treasury of this state, for the benefit of those who 
may thereafter appear to be entitled to, the same. 

Any person entitled to any legacy, or to a distributive 
share of the estate of a deceased person, at any time previ- 
ous to the expiration of one year from the granting of letters 
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testamentary or of administration, may apply to the surrogate, 
either in person or by his guardian, after giving reasonable 
notice to the executor or administrator, to be allowed to re- 
ceive such portion of such legacy or share, asr may be neces* 
sary for his support. 

If it appear to the surrogate, that there is at least one third 
more, of assets, in the hands of such executor or administra- 
tor, than will be sufficient to pay all debts, legacies, and 
claims against the estate, then known, he may, in his discre- 
tion, allow such portion of the legacy or distributive share to 
be advanced, as may be necessary for the support of the per- 
son entitled thereto, upon satisfactory bond being executed, 
for the return of such portion, with interest, whenever re- 
quired. . . 

The foregoing provisions shall not be applicable to any 
letters testamentary or of administration, granted to the pub- 
lic administrator in the city of New-Tork, nor in any respect 
to the said public administrator* 



OF PUBLIC ADMINISTRATORS. 



The county treasurer in each of the counties of this state, 
shaQy by virtue of his office, have authority to collect and 
take xrharge of the assets of every person dyiqg intestate^ 
where such assets shall amount to one hundred dollars or 
more, either in his county or out of it, upon which no tetters 
of administration shall have been granted, in the following 
cases: 

1. Whenever such person shall die, leaving assets in the 
county of such treasurer, and there shall be no widow or rela- 
tive in the county, entitled, or competent, to take letters of 
administration on such estate* 

2. Whenever assets of any person so d3dng intestate, shall, 
after his death, come into the county of such treasurer, and 
there shall be no person entitled or competent as aforesaid, to 
take administration of such estate. But in the county of 
Richmond, the county treasurer shall not have power to act 
as public administrator, in those cases in which the public ad- 
ministrator in th^ city of New-York has jurisdiction 

In the above cases, intestacy shall be presumed,, until a will 
iball be proved, and letters testamentary issued thereon. 

For the purpose of collecting and preserving the said as- 
sets, he may maintain suita in his name of office, and without 
any other authority, in the same manner as any executor may 
by law. 

Although there may be a widow or relative of any such in* 
testate, entitled to administration on his estate, in the county, 
yet, if due proof be made to the surrogate of the county, that 
there are creditors, or relatives of the deceased, residing more 
than (me hundred miles distant from the residence of such 
surrogate, who are interested in the distribution of the estate, 
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and that the effects of the deceased are in danger of waste or 
embezzlement} he may grant an order to the treasurer of the 
county, anthorising him to seize and secure the s«ud effects, 
or any part thereof; which order shall vest in him, all the 
powers given in the foregoing j^povisions. 

If any of the effects whereof the county treasurer is author- 
ised to take charge, shall be concealed or withheld, he shall 
be entitled to the same process from the surrogate or first 
judge of the county, to discover and seize the same, on the 
sftBie evidence and on the like terms, a» the pufoMc admittis^ 
trOLim in the city ef New- York. 

Any peoperty that may be in a perishing conditioti, taken- 
into tbe diarge of such treasurer, may be sold by htm at auc*^ 
tion, on obtaining an order for that purpose from the surro-< 
gale of the coun^ ; which shall be granted, on due proof of 
die ftiet, aiad shall specify &e time and manner, and the no- 
ike of such sale* . 

Upon taking charge of the property of any intestate, die 
«ounty treasurer shall cause the same to be apjxpsused by two 
disinterested appraisers, to be appointed by the surrogate as: 
i& otiier cases. 

The said appraisers shall make a just and true inventory of 
such property, and of the true value of each article ; dupli* 
cates of which inventory shall be subscribed by them, and 
verifyed by their affidavits. They shall be allowed the same 
^compensation, as apprausers* 

Witbin ten days after taking charge of any property, a^ 
herein authorised^ the county treasurer shall return an inven- 
tory thereof, signed and verified by the appmisers, to«the sur«« 
legate of the county, to be by him filed; and shall accompa^^ 
ny the same with his affidavit, that the same contains a true 
and just account of all the effects of the deceased, which have 
eome to bis hands or knowledge. 

The time for making such rekim, may, on good cause 
shown, be extended by the surrogate ten days longer. Any 
county treasurer who shall neglect to make such return with- 
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in the time above prescribed, or within the time so extended, 
of all the effects of any deceased person, which shall have 
come to bis hands, shall forfeit five hundred dollars, to be su- 
ed for, and recovered, by the county superintendents of the 
poor, for the use of the poor, and shall forfeit his ofiice. 

At the time of making such return, the county treasurer 
shdl give the bond required by law, to be given by any col« 
lector of an estate, appointed by a surrogate, with such sure- 
ties, and in such penalty, as the surrogate shall approve. 
The surrogate shall thereupon issue letters to the said county 
treasurer, authorising him to collect and preserve the estate 
of the deceased. 

Immediately upon the issuing of such letters to collect, the 
surrogate shall cause notice thereof, to be published once in 
^ch week, for three months, in a newspaper printed in his 
county, .and in the state paper, requiring all persons claiming 
a right to admidister on such estate, to appear and interpose 
such claim before the surrogate, within a certain time therein 
to be specified, which shall be at least six months after the first 
publication of such notice in the state paper. 

If before the time appointed in such notice, any person so 
entitled to administration, shall appear and claim the same, 
the surrogate shall cause ten days notice of such claim, to be 
served on the collector appointed, and may proceed to grant 
letters as aforesaid ; and therupon the publication of the 
notice as above specified, shall be discontinued. 

At the time appointed, any person entitled to' administra- 
tion on such estate, and duly qualifiecl and competent, who 
shall appear and claim the same, shall be entitled to letters 
testamentary or of administration, as the case may be, as in 
other cases. 

Upon letters testamentdrj' or of administration being so 
issued, to any person claiming them, all control and authori- 
ty of the county treasurer, over the estate of the deceased, 
shall cease, and he shall deliver all the assets in his hands 
belonging to such estate, to the person so appointed, after 
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dedttctiog therefrom, the expenses incurred in securing and 
preserving the said assets, in obtaining letters to collect, and 
in publishing the notice herein required, and a reasonable 
compensation for his services, not exceeding three dollars for 
each day necessarily employed, to be allowed and taxed by 
the surrogate, on the oath of the collector. 

If no executor be allowed, and no letters testamentary or 
of administration be granted by the surrogate, to any person 
claiming the same as aforesaid, within the time specified in 
the notice, then, unless it appear that letters testamentary or 
0f administration have already been granted on such estate, 
by some other surrogate, the surrogate shall grant letters of 
administration thereon to the county treasurer, as in otl^r 
cases, upon receiving the like bond, with the like sureties and 
in the like penalty, as administrators are requy*ed to give. 

It shall be the duty of the county treasurer to receive and 
accept such letters of administration, and to give the bond 
a^^ove required. 

Such letters of administration, and the record thereof, and 
a transcript of such record, duly certified, shall be conclusive 
evidencb of the authority of the county treasurer, in all cases 
in which the surrogate has jurisdiction. 

The surrogate shall immediately transmit to the comptrol- 
ler, a certified copy of all such letters granted by him to the 
county treasurer ; the expense of which copy shall be psdd to 
liim out of the state treasury, on the warrant of the comp- 
troller. 

Until letters of administration shall be granted as afore- 
said, the county treasurer shall not proceed further in the ad- 
ministration of any estate, than to pay the funeral charges of 
the deceased, to collect debts, to take possession of, and se- 
cure, his efiects, to sell such thereof as shall be perishable, 
and to defray the expenses of the proceedings required by 
law. 

The powers and authority of the county treasurer, in re- 
lation to the estate of any deceased person, shall be super*- 
seded, 
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1. By the production of any letters testamentary, that may 
have been granted before, or that shall be granted subsequent, 
to his becoming vested with the authority of an administrator, 
upon the same estate. 

2. By the production of any letters of administration, that 
shall have been granted to any other person, upon the same 
estate, before the said county treasurer became vested with 
the powers of an administrator thereon. 

8. By the production of any letters of administration, is- 
itued by the surrogate of any county in this state, of which the 
deceased was a re^dent at the time of his death, granted al^ 
ter die county treasurer may have become vested with the 
powers of an administrator, upon the estate of such de- 
ceased. 

On his authority being so superseded, he shall deliver over 
to the eiecutor or administrator so producing such letters, all 
the assets of die deceased in his hands, after deducting therie- 
ffoitt the allowance for his services, and the expenses incur- 
red, to be tiaxed and allowed by the surrogate as aforesaid. 

All acts done by such county treasurer, iti good faith, pre^ 
vSous to iftuch notice, shall be valid ; and odi suits commenced 
by him, inay be continued by and in the name of the execu- 
tor <k administrator who shall succeed him in the administra- 
tion of the estate, in relation to which such suit ihay be 
brought. 

Upoti receiving letters of administration, the county treas- 
urer shall be vested with all the powers and rights of other ad- 
ministrators, and shall be subject to the same duties zhd obli- 
gations, except as herein otherwise stated. 

Within one year after receiving letters of admintstration, 
iikk person so appointed, shall account on oath to the surro- 
gate of bis eounty, for all assets of such estate received by 
him, and for the application thereof; and the same proceed- 
ings may be had at the instance of any person interested, or 
of the attorney-general, or the comptroller, to cohipel such 
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On the settlement of his accounts, he shall be allowed for 
his expenses as other administrators, and for his services, 
double the commissions allowed to them by law. The bal- 
ance of any monies in his hands, shall be paid into the treasu- 
ry of the state, for the benefit of such persons as shall be en- 
titled to receive the same. 

The county treasurer of every county, shall exhibit to the 
comptroller of the state, at the time of rendering his account 
of taxes, in each year, a statement, on oath, of all the monies 
received by him, for commissions, services and expenses, and 
of the total amount of his receipts and expenditures, in each 
case in which he shall have taken charge of and collected any 
effects, or in which he shall have administered on any estate^ 
during the preceding year ; with the name of the deceased, 
his addition, the place of his residence at the time of his death, 
if the same be known, and the place from which he came, if 
he was not a resident of this state al the time of his death. 

The county treasurer shall cause a copy of every state- 
ment made by him, to be published for three weeks, once in 
each weekj in a newspaper printed in his county, and in the 
state paper ; the expense of which, shall be retained by him 
out of any balance in his hands, payable into the state treasu- 
ry. For a neglect to comply with this provision, he shall for- 
feit one hundred dollars, to be recovered by the attorney- 
general, for the use of the people of this «tate. The comp- 
troller shall give notice to the attorney-general, ot every such 
omission* 

Any person claiming as creditor, legatee or next of kin, 
any monies that shall have been paid into the state treasury 
by any county treasurer, may present a petition to the chan- 
cellor, praying that such monies may be paid to him; and a 
copy of such petition shall be served upon the al;torney-gene- 
^ral, fourteen days previous to the time when the same shall be 

presented. 

The chancellor may make such order as he shall judge ex- 
pedient, to ascertain the rights of the claimant, either by a 
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reference to a master, or by awarding an issue, or otherwise ; 
and may grant an order, directing the payment of any mo- 
nies that shall appear to be due to such claimant, without any 
interest thereon, and deducting any expenses that may have 
been incurred on the part of the state, in relation to such 
balance. 

Upon the production of a certified copy of such order, the 
comptroller shall draw his warrant on the treasury, for the 
amount therein specified ; which shall be pa|d by the treasur* 
er, to the person entitled thereto. 
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Appei^U ftom tbe d^ciftions of suTrog$ile9» by which wy 
will of real estate shall have been admitted to record, or apy 
will of persoaal estate shall have been admitted to probata; 
or by which any $aoh will shall be refased to be adfnitt^d to 
record or probatei to the circait judge of the circnijti shall be 
made within three months after such decision made a^d enter- 
ed, m tfie manner and with the security specified in the first 
title, of the sixth chapter, of the second part of the Revised 
Statutes. ^ 

Upon such appeal being perfected, and upon the surrogatjS 
being paid the fees allowed by law, for the service herein re- 
quired, he shall immiediaJtely trajgi^mit to the circuit judge, a 
copy of such appeal, and copies of the will, and of all papersi 
documents and testimony produced before him, in relation to 
the snbj^t of the appeal, duly certified by him, under his 
seal of office, with a statement of the deci^on made by hiin, 
and the reasons of such decision, if required* 

The circuit judge to whom an appeal shall have been 
made, npoin due proof thereof, and of the unreasonable ne- 
glect of a surrogate to transmit the same, with the copies 
herein directed, after having beeil paid or tendered his £^8, 
may enforce such return by attachment, in the same manner 
and with tbe like efiect, as in case of a witness refusing to 
obey a subpcena to attend aity circuit coujrt* 

Upon such appeal and copies being received by a circuit 
judge, he shall appoint a day and place for the hearing of 
the parties. Such time shall be at least twenty days, and not 
more than three months, from the time of appointing the 
same. 

JPourteen days notice of tbe time and place so appointed. 
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shall be given by the appellant, to the parties who appeared 
before the surrogate in opposition to such appellant, by serv- 
ing such notice on them personally, if they can be found ; 
and if they cannot be found, by leaving the same at their pla- 
ces of residence respectively, with some proper person. 

At the time and place appointed, and at such other times 
as the matter shall be adjourned to, the circuit judge shall 
proceed to hear th^ allegations of the parties, upon the proofs 
submitted by them to the surrogate, and shall affirm or re- 
verse the decision of the surrogate, as shall be just. 

If the decision be affirmed, the circuit judge shall award 
costs, to be paid by the party appealing, either personally, or 
out of the estate of the deceased, as he shall direct. If the 
decision be reversed, upon a question of law, costs shall in 
like manner be awarded against the party maintaining th^ 
decision of the surrogate, either personally, or out of the es- 
tate of the deceased. 

Such affirmance, or such reversal upon a question of law, 
shall be certified to the surrogate whose decision was appeal- 
ed from, by the circuit judge, with the award of costs made 
by him, and the copies of papers sent to such judge, shall be 
by him returned to the surrogate. Such surrogate shall en- 
force the payment of costs so awarded, in the same manner 
as if such award had been made by him ; and shall proceed 
upon such affirmance or reversal, as directed in the first title, 
of the sixth chapter, of the second part of the Revised 
Statutes, unless such reversal or affirmance be appealed from, 
according to law. 

If the circuit judge shall reverse the decision of the surro- 
gate, upon the question of fact, an issue shall be made up, 
tried and determined, as prescribed in the said first title, of 
the said sixth chapter ; and upon the final determination 
thereof being certified to the surrogate whose decision shall 
have been appealed from, be shall proceed in the manner di- 
rected in the said chapter. 

For attending, hearing and determining any such appeal, 
the circuit judge shall be entitled to receive a fee of five dol- 
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lars from the appellant, to be allowed and recovered as the 
other costs of the proceedings. 

An appeal to the court of chancery may be entered from 
the decision of any circuit judge^ upon such appeal from a 
surrogate, when no feigned issue shall have been awarded for 
the trial of any question of fact, within one month from thi; 
time any such decision shall have been certified to the surro* 
gate and entered in his office. 

Such appeal shall be filed with the surrogate, and shall be 
accompanied by a bond, in the same penalty and whh the 
same conditions, as prescribed by law, in case of an appeal 
fjrom the order of a surrogate admitting a will to probate. 

Upon such appeal being perfected, the surrogate shall cer- 
tify and return to the court of chancery, the decision of the 
circuit judge, and the copies of the will, papers and testimo^ 
ny returned by such judge tO/the surrogate's office. 

The court of chancery may enforce such return, in the 
same manner as returns to process issued by such court ; and 
upon the same being made, shs^ll proceed thereon, as in ca* 
ses of appeals from surrogates. 

Appeals may be made from the orders, decrees and senten- 
ces of surrogates j in all cases, to the court of chancery, except 
where provision has been made for appeals to circuit judges, 
and except appeals from orders concerning any admeasure- 
ra^t of dower. 

Such appeals from the decree of a surrogate, for the final 
settlement of the account of any executor, administrator or 
guardian, shall be made within three months after siuch decree 
shall have been recorded. 

Such appeals from the order of a sun^ogate for the ap- 
poititment of a guardian, or for his removal ; or upon a re- 
fusal to make such removal, shall be made within six months 
after such order shall have been entered. 

In all other cases not herein before specified, and not other- 
wise limited by law, appeals from the orders, decrees and 
sentences of surrogates, to the court of chancery, shall be . 
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f&«de wtditii thirty days sAer such order, decree or jseoteace 
shall have been made. « 

No suefa apped to be effectual, until a boad be filed with 
ihe surrogate, with two sufficient sureties, to be approved by 
him^ in the penalty of at least one hundred dollars, to the 94r 
V4»r^ party, conditioned substantially, that the appellant wiB 
furoaecute his appeal to effect, and wiU pay all costs which 
may be adjudged against him by the court of chancery. 

Every appealj when perfected, shall suspend all proceed- 
ings on the order appealed from, until such appeal shall be 
jdetermined, or until die court to which the appeal is made 
shall authorise proceedings thereon, except in the fallowing 
eases, to wit : 

Appeals from any order appointing a collector, or special 
administrator ; from any order directing the sale of perisha*- 
ble property; firimi orders appointing appraisers; firom any 
order for the service and publication of notices* 

Appeals Saom orders fior the commitment or awarding pnof 
cess for the commitment of any e^Lecutor, administrator oi' 
guardian, for not returning an inventory, rendering an ao- 
couut, or obeying any other order of a surrogate ; and ap« 
^al« from such inrders for the commitment of an} person re* 
liising to obey a subpoena, or to testify, when required, ao- 
cording to law, shall hot stay the execution of such order or 
process, unless the party committed, give bcmd, to be execu* 
ted, at the time of filing the appeal, by the appellant and two 
sufficient sureties, to be approved by the surrogate, to the 
people, in a penalty not to exceed one thousand dollars, con- 
ditioned, that if the order appealed from be affirmed, si^h 
person will, within twenty days after such affirmance, surren- 
der himself to the custody of the sherifi^' to whom he shaiB 
have been committed, in obedience to such order or process. 
Upon the violation of the condition of such bond, the dis- 
trict attorney of the county, unjder the direction of tlie surro- 
gate, is to prosecute the same, in the same manner, and with 
Uie like effect as recognizances for the appearance of any par- 
ty, when they become forfeited. 
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If it appear to the court in which a recovery on such bond 
shall be had, that any party has suffered pecuniary injury, by 
reason of the misconduct of the person so committed, or by 
reason of the delay caused by suph appeal, the court is to or- 
der such part of the penalty, as may be deemed reasonable, to 
be paid to such party, and the surplus, if any, is to be order- 
ed to be paid into the county treasury. 

It is to be observed, that appeals fr»m the order of a surro- 
gate, suspending or removing any executor, administrator or 
guardian, shall not affect any such order, until the same be 
reversed. 

In all cases of appeal, the filing such appeal in the office 
of the surrogate, and perfecting the same, by giving a bond 
as required by law, is to be deemed sufficient notice of such 
appeal to the aclverse party, without any other notice. 

Appeals to the supreme court, from any order of a surro- 
gate, confirming or vacating any admeasurement of dower, 
shall be made within thirty days, after such order,.or decision 
made, upon giving a bond, as required by law. 

The court of chancery is required, by law, to make rules, 
regulating the proceeding on appeals. 
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deducting therefrom, the expenses incurred ip securing and 
preserving the said assets, in obtaining letters to collect, and 
in publishing the notice herein required, and a reasonable 
compensation for his services, not exceeding three dollars for 
each day necessarily employed, to be allowed and taxed by 
the surrogate, on the oath of the collector. 

If no executor be allowed, and no letters testamentary or 
of administration be granted by the surrogate, to any person 
claiming the same as aforesaid, within the time specified in 
the notice, then, unless it appear that letters testamentary or 
of administration have already been granted on such estate, 
by some other surrogate, the surrogate shall grant letters of 
administration thereon to the county treasurer, as in otiier 
cases, upon receiving the like bond, with the like sureties and 
in die like penalty, as administrators are required to give. 

It shall be the duty of the county treasurer to receive and 
accept such letters of administration, and to give the bond 
a^ove required. 

Such letters of administradon, and the record thereof, and 
a transcript of such record, duly certified, shall be conclusive 
evidence of the authority of the county treasurer, in all cases 
in which the surrogate has jurisdiction. 

The surrogate shall immediately transmit to the comptrol- 
ler, a certified copy of all such letters granted by him to the 
county treasurer; the expense of which copy shall be paid to 
him out of the state treasury, on the warrant of the comp- 
troller. 

Until letters of administration shall be granted as afore- 
said, the county treasurer shall not proceed further in the ad- 
ministration of any estate, than to pay the funeral charges of 
the deceased, to collect debts, to take possession of, and se- 
cure, his eflfects, to sell such thereof as shall be perishable, 
and to defray the expenses of the proceedings required by 
law. 

The powers and authority of the county treasurer, in re- 
lation to the estate of any deceased person, shall be super<- 
seded, 
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1. By the production of any letters testamentary, that may 
have been granted before, or diat shall be granted subseqaetit^ 
to his becoming vested with the authority of an administrator^ 
upon the same estate. 

2. By the production of any letters of administration, that 
shall have been granted to any other person, upon the same 
estate, before the said county treasurer became vested with 
the powers of an administrator thereon. 

S* By the production of any letters of administration, is- 
sued by the surrogate of any county in this state, of which the 
deceased was a resident at the time of his death, granted a& 
ler the county treasurer may have become vested with the 
powi^s of an administrator, upon the estate of such de- 
ceased. 

On his authority being so superseded, he shall deliver over 
to the eiecutor or administrator so producing such letters, all 
the assets of the deceased in his hands, after deducting there- 
fi^m the allowance for his services, and the expenses incur- 
red, to be taxed and allowed by the surrogate as afores^. 

All acts done by such county treasurer, id good faith, pre^ 
vious to imch notice, shaH be valid ; and all suits commenced 
by him, tnny be continued by and in the name of the execu- 
tor ix administrator who shall succeed him in the administra- 
tiod of th6 estate, in relation to which such suit ihay be 
brought. 

Upon receiving letters of administration, the county treas- 
urer shall be vested with all the powers and rights of other ad- 
ministrators, and shall be subject to the same duties and obli- 
gifions, exc^t as herein otherwise stated. 

Within one year after receiving letters of administration, 
iSoik |>er9on so appointed, shall account on oath to the surro- 
gate of bis eounty, for all assets of such estate received by 
faimi and for the application thereof; and the saiiie proceed- 
ings may be had at the instance of any person interested, or 
of the attorney-general, or the comptroller, to compel such 
^cdufit. 
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funeral charges. The monies so retained shall be accounted 
for, and paid by him, into the treasury of the city of New- 
York. He shall be allowed and paid quarterly, such salary 
for his services, as the common council of tlie city shall pre- 
scribe, not less than one thousand two hundred and fifty dol- 
lars annually. 

In the right of his office, he shall have authority to collect 
and take charge of tlie goods, diattejs, personal estate, and 
debts, of persons dying intestate, and for that purpose, to 
maintain suits as public administrator, as any executor might 
by law, in the following cases : 

1.^ Whenever any person shall die intestate, either within 
this state or out of it, leaving any * goods, chattels, or effects 
within the city and county of New- York. 

2. Whenever any goods, chattels, or effects of any person 
who shall have died intestate, shall arrive within the said city 
and covnty, aflet his death. 

3. Whenever any person, coming from any place out of 
this state in a vessel bound to the port of New- York, and ar- 
riving at the quarantine, near the city of New-York, shall 
there die intestate, and shall leave any effects either at the 
said quarantine or in the city of New-York, or elsewhere. 

4. Whenever any effects of anyssuch person so arriving 
and dying intestate dt the said quarantine, shall, after his 
deadi, arrive either at the said quarantine or within the city 
of New-York. 

6. Whenever any person, coming from any place out of 
this state iii a vessel bound to the port of New- York, shall 
die intestate on his passage, and any of his effects shall arrive 
at the said quarantine. ^ 

In all the preceding cases, intestacy shall b6 presumed until 
a will shall be proved, and letters testamentary be granted 
thereon. 

Whenever there shall be any widow, or next of kin of any 
such intestate, entitled to a distributive share in his estate, 
residing in the city of New-York at the time of his death, 
the public administrator,, upoh receiving notice of such fact, 
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shall not have any authority to iaierefere with the effecU of 
the deceased) until he shall have obiakied an order from the 
surrogate ^f the city and county of New-York to take charge 
tfae^W. 

Such order may be granted by the surrogate, upon the 
ap{^ation of the public admiabtralor, and upon .due proof 
being made to him by affidavit, that the effects of the deceaa* 
ed ar« in danger of waste o^ embeizlement, or that fior any 
other reason, it would be for the benefit of the estate to have 
the same, or any part thereof, seized and secured. 

Whenever, in any of the cases in which the public admin* 
istrator is authorised to take charge of the e^ts of any iq- 
testate, any goods, chattels, credits or effects of the deceased, 
or of which he had po6sessi<m at the time of his death, or 
within twenty days previous thereto, shall not have been delivf 
ered to the public administrator, nor acoMmted for, satisfa&- 
■torily, by the persons who were about the deceased in his last 
sickness, or in whose hands the effects of the deceased, or 
any of them, may be supposed at any time to have fallen, th9 
public administrator may institute an inquiry conc^jroing thf 
sasne ; and upon satisfying the surrogate of the city anii 
county of New-York, by affidavit, that there %re reasijcwable 
grounds for suspecting that any such effects are conceded or 
withheld, he shaU be entitled to a siApoena to be issued by 
the surrogate under his sea} of office, to such persoo^s as the 
said public administrator sh^U desigi^ate^ reqjiiring them to. 
appear beforis such surrogate, at the time imd plaice thereiu 
to be specified, for the purpose of being examined^ tonching 
Ae estate and effects of the deceased. 

If the surrogate be absent from the city of New- York, 
such application for a subpoena, may be made to the circuit 
judge of the first circuit, to the.first Judge of ihe court of comp* 
mon pleas of the said city and county, or to the mayor or 
recorder of the said city, either of whom is heareby authorised 
to issue such subpoena, under bis hand and private seal in 
the same manner as the ^irrogate. 

Such subpoena shall be served in the same manner as in. 
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civil causes^^ and ii any person shall refuse pr neglect to obey 
the sahie, or shall refuse to answer touching the matters here*- 
inafter spetified, he shall be attached and committed to prison, 
by the said surrogate or other officer so issuing such subpoe- 
na, in the same manner as for disobedience of any citation or 
subpoena, issued by a surrogate in any case within his juvisdic- 
tion. 

Upon the appearance of any person so subpoenaed before 
such surrogate or other officer, he shall be sworn, truly to 
answer all questions concerning the estate and effects of the 
deceased, and shall be examined fully and at large, by the 
public administrator, in relation to the said effects. 

If upon any inquiry, it shall appear to the officer conduct- 
ing the san^e, that any effects^ of the deceased are concealed 
or withheld, and the person having the possession of such 
property, shall oot give the security by law required, 
for the delivery of the same, such officer shall issue his 
warrant, directed to the sheriff, marshals and constables of 
ithe city or county, where such effects may be, commanding 
them to search for and seize, the sr.id effects, and for that pur- 
pose, if necessary, to break open any house in the day time, 
and to deliver the said property so seized, to the public ad- 
ministrator, which warrant shall be obeyed by the officers to 
whom the same shall be directed and delivered, in the same 
manner, as the process of a court of record. 

But such warrant shall not be issued to seize any property, 
if the person in whose possession such property may be, or 
anyone in his behalf, shall execute a bond, with such sureties, 
and in such penalty as shall be approved by the surrogate, or 
other officer, acting in his place, to the public administrator 
in the «ity of New-York, qonditioned that such obligors will 
account for and pay to the said public administrator, the full 
value of the property so -claimed and withheld, (and which 
shall be enumerated in the said condittion,) whenever it shall 
be determined in any suit to be brought by the public admin- 
istrator, that the said property belongs to the estate of any de- 



TH£ OFFICE OF SURROGATE. 113 

ceased person, which the administrator has, by law, authority 
to. collect and preserve. 

Whenever any effects of a deceased person, of which the 
public administrator is authorised to take charge, shall be at 
the quarantine at the time of the death of such person, or shall 
ari»ive there afterwards, it shall be the duty of the health offi- 
cer, or his deputy, whichever shall be present, to secure the 
said dBfects from waste and embezxlement, and immediately 
to give information of such effects to the public administrator, 
to d^ause an inventory or account thereof to be taken, and to 
deliver the same to the said public administrator, unless the 
said property be of such a description as ought not to b6 
removed, or may be ordered to be destroyed under the laws 
concerning the public health. 

If any property taken into the charge of the public admin* 
istrator, shall be in a perishing condition, he may immediate- 
ly sell the same at public auction, on obtaining an order for 
that purpose from the surrogate of New-York, which shall 
be granted on due proof of the fact. 

If the property of any intestate, of which the public ad- 
hiinistrator is authorised to take charge, shall exceed in value 
the sum of one hundred dollars, he shall immediately give 
notice of his intention to apply to the surrogate of New- 
York, for letters of administration upon the estate of such 
intestate, specifying the time and place when such applica- 
tion will be made. 

Such notice shall be served personally on the widow and 
the relatives of the intestate entitled to any share in his estate, 
if there be any to be found in the city of New-York, at least 
thirty days before the time therein specified. If there be 
none to be found in the said city, and in all cases where the 
notice shall not have been personally served, it shall be pub- 
lished at least twice in each week, for four weeks, in some 
newspaper printed in the city of New- York. 

At the time specified in such notice, any person interested 

in the estate of the deceased, may appear and contest the 

granting of letters of administration to the public adminis- 

15 



114 TH£ gFFIQE OF SVRR06AT£» 

trator, and shall be entiled to sul^poeuas to compel the attt^nd-' 
ance of witnesses, on such hearing. 

If it shall appear that the deceased has left any will of hid 
personal property, by which any executor is appointed who is 
competent, and qualified according to law to take upon him 
the execution of such will ; or if it shall appear that there is a 
widow or any relative of the deceased entitled to a share in his 
estate, willing, competent, and qualified, according to law to 
take letters of administration, with the will annexed, if there 
be one, or to take letters of administration if there be no will, 
then letter]^ testamentary shall be graiited to such executor, 
or letters of administration shall be granted to such widow or 
relative, as in other cases. 

Upon such letters testamentary or letters ^f administration 
being granted, all control and authority of the public admin- 
istrator, over the estate of the deceased, shall cease, and 
every order that may have been previously granted to him in 
relation to the estate, shall be revoked. 

The expenses incurred by the public administrator, in all 
necessary measures for securing and guarding the effects of 
the deceased, from waste and embezzlement, of serving and 
publishing the notice aforesaid, and of obtaining s^y neces- 
sary order from the surrogate, and of executing such order, 
shall be taxed and allowed by the surrogate, and may be re- 
tained by the public administrator out of any monies or efiects 
of the deceased in his hands, and the residue thereof, shall be 
delivered by him to the executor or administrator so allowed 
or appointed, without any abatement or deduction for com- ' 
missions, or for any other charges than such as shall have 
been so allowed and taxed. \ \ 

If there shall be no monies or efiects of the deceased in the\ 
hands of the public administrator, to pay such expenses, the 
same, after being allowed and taxed, shall be paid by the exe- 
cutor or administrator so appointed, in preference to all other 
debts or claims, except funeral charges, and the public ad- 
ministrator may maintain an action therefor in his own name. 

If no executor be allowed, and no letters testamentary, or 
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of administration^ be granted by the surrogate, to any other 
person, at the time specified for hearing the application, or at 
such other times as shall have been appointed, then, unless it 
appear that letters testamentary, or of adnnnistration, have al- 
ready been granted on such estate, the surrogate shall grant let- 
ters of administration thereon, with the will annexed, or other- 
wise, as the case may require, to the public administrator ; brie& 
ly stating that administration of the goods, chattels, credits and 
effects of the deceased, has been granted to him according 
to law; which letters, the record thereof, and a transcript of 
such record, duly certified, shall be conclusive evidence of the 
authority of the said public administrator, in all cases in whiich 
be is authorised by law to act. 

If the property of any intestate, of which the public admin- 
istrator is authorised to take charge, be worth a sum not ex- 
ceeding one hundred dollars, he shall immediately give notice, 
briefly stating that the effects of the deceaseds naming him, 
with his addition, in the hands of the public administrator^ 
will be administered and disposed of by him according to 
law, unless, the same be claimed by some lawful executor or 
administrator of the deceased, by a certain day to be specified 
in such notice, not less than thirty days from the service, or 
first publication thereof, as herein directed. 

Such notice shall be personally served on the widow, and 
every relative of the deceased who shall be residing in the 
city of New- York, if any can be found ; and if none be 
found, and in all cases where such personal service shall not 
have been made, the notice shall be published once in each 
week, for four weeks, in a newspaper printed in the city of 
New-York. 

If, at the time appointed in such notice, no claim to the ef- 
fects of the deceased shall have been made by any lawful ex- 
ecutor or administrator, the public administrator shall make 
and file in the office of the surrogate of the city and county 
of New-Tork, an afiidavit, stating the value of the property 
and effects of the ^deceased, the service and publication of 
the notice by bim, as above directed, and that no claim has 
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been made accordiDg to law, and that be bas taken upon, him* 
self the administration of the estate of the deceased. 

Upon filing such affidavit, tbe public administrator shall be 
vested with all the rights and powers, and subject to all the 
duties of an administrator of the estate of the deceased, in 
the same manner as if letters of administration had been 
granted. Such affidavit, and a duly certified copy thereof, 
shall be presumptive evidence of the facts therein contained, 
and that administration of the estate of the deceased* has 
been committed to the public administrator according to 
law. 

Uqtil letters of administration shall be granted tp the pub- 
lic administrator, or until an affidavit shall be filed by him as 
above directed, he shall not proceed in the ^administration of 
any estate, further than to pay funeral charges of the deceas- 
ed, to take possession of, and secure, his efiects, as i^erein be* 
fore authorised, to sell such of them as shall be perishable, 
and to defray the expenses of such proceedings, and of serv- 
ing and publishing notices, and of taking out letters of ad- 
ministration. 

Wherever the deceased, of whose estatjB the public admini^- 
ttalor is authorised to take charge, shall be a foreigner, and 
shal) not have become naturalized, or taken any steps (ox 
that purpose, it shall be the duty of the public administrator, 
to serve upon tbe consul of tbe nation to which the deceased 
belonged, if any there be in the city of New-York, the notice 
of bis intention to apply lor letters of administration, and of 
his intention to administer, herein before specified, in the 
s^ime manner as they are herein directed to be served, upon 
the widow or relative of the deceased. 

If any lawful executor or administrator shall appear to 
claim the effects of the deceased, at any time before the pub« 
lie administrator becomes vested with the power of adminis- 
tering sueh efiects, he shall, on producing the letters testa- 
mentary, or of administration, be entitled to receive the 
goods and effects of the deceased in the hands of the public 
administrator, after deducting the charges specified in the 
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precediDg tweatieth eectioii, to be allowed and taxed by the 
surrogate as therein directed. 

The powers and authority of the public administrator, in 
relation to the estate of any deceased person, shall be super* 
sfided in the three following cases : 

!• Where letters testamentary shall be granted to any ex- 
ecator of a will of any deceased person, either before or after 
the public administrator shall have taken letters, or become 
vested with the powers of an administrator upon such estate. 

2. Where any letters of administration of such estate shall 
have been granted to any other person, before the public ad- 
ministrator became vested with the powers of an administra*^ 
tor, upon the same estate. 

3. Where letters of administration shall be granted upon 
such estate, by any surrogate having jurisdiction, at any dme 
within six months afi^ the public administrator became 
vest(sd with the powers of an administrator upon such es« 
tate. 

If any relative of the deceased, entitled to admiqisfration 
op his estate, being competent and qualified according to law, 
shall, within three months after the public administrator has 
become vested with the powers of an administrator on such 
estate, apply to the surrogate of New«York for letters of ad- 
ministration, the same shall be granted to him, upon proof to 
the surrogate that the applicant did not reside in the city of 
New-York at the time of the death of the intestate ; or that 
residing in the said city, no notice was served on bim as here- 
in required. 

Upon notice being given to the public administrator, of 
the granting such letters testamentary, or letters of adminis- 
tradon, in either of the cases aforesaid, by producing to him 
duly attested copies thereof, his powers and authority in rela- 
tion to such estate shall cease; and he shall deliver ovar to 
the executor or administrator so appointed, the property, mo- 
nies and effects in ^is hands, belonging to the said estate, aftar 
deducting bis commissions on the monies received by him, %X 
the r^e herein befpre ftUawefl, and ihe expenses iBCurred bjr 
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him, in the preceding twentieth section specified, to be allow- 
ed and taxed as therein directed. 

No suit that shall have been commenced by the public ad- 
ministrator, shall abate on account of his authority having 
ceased for any cause ; but the same may be continued by his 
successor, or the executor or administrator of the deceased, 
who\shall succeed him in the administration of the estate, in 
relation to which, such suit shall have been brought. 

Whenever the public administrator shall become vested 
with the right of administering upon any estate as herein 
provided, he shall possess the following rights and powers, 
and be subject to the following obligations : 

1. He shall have all the rights, powers and authority given 
by law to any administrator, except so far as the same may 
be qualified by the succeeding provisions. 

2. He may, like any other administrator^ sue and be sued ; 
and he may plead the general issue in any action against him, 
and give the special matter of his defence, in evidence under 
that plea. 

3. He shall make and return an inventory in all cases, in 
the same manner and within the same time as is required by 
law of other administrators ; and the same proceedings may 
be had to compel such return. 

4. He may sell the personal property of the deceased at 
public auction, after publishing notice thereof three days, 
daily, in a newspaper, in the city of New- York ; but he 
shall not sell any property exceeding five hundred dollars in 
value, without having given such notice daily for fourteen 

days. 

5. He shall not sell any public stock, or stock in any in- 
corporated company, unless for the payment of debts, and 
on the order of the surrogate, to be duly entered in his re- 
cords. 

6. In all cases where the instate of -any deceased person in 
his hands, shall exceed the value of two hundred and fifty 
doUars, he shall give notice to the creditors of the deceased, 
to exhibit theic claims, by a publication once in eisich wieek, 
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for eight weeks, in a newspaper printed in the said city, and 
in the state paper. 

7. He may, in his discretion, proceed as other adiniiustra- 
tors are allowed by law, to compel creditors to exhibit their 
claims, and with the like effect in all respects* 

8. He shall adjust and pay all demands against the estate 
of the deceased, in the same manner as other administrators ; 
and like them, may refer all disputes respecting such de- 
mands. 

9. One year after he shall have become vested with the 
right of administering upon any estate, he shall account on 
oath, to the surrogate of New- York, for all assets of such es- 
tate received by him, and for the application thereof; and 
the same proceedings may be had to compel such account, 
as are provided by law, in the case of administrators. 

10. He may, in his discretion, proceed as other adminis* 
trators are allowed by law, afler the expiration of twelve 
months, from the time he became vested with the powers of 
an administrator on any estate, to have a final settlement of 
his accounts in relation to such estate, and with the like ef- 
fect. ^ 

11. In the settlement of his accounts, he shall not be al^ 
lowed for any payments made by him, unless in addition t< 
the other vouchers therefor, it shall appear that the same were 
made on a joint check, signed by himself and the comptroller 
of the city of New-York, upon the bank in which his deposits 
are required to be made ; excepting that he may be allowed 
for current expenses authorised, by law, not to exceed twenty 
dollars in any one case. 

12. In the settlement of his accounts, he shall not be al« 
lowed for any demand which he may have against the estate 
of the deceased, unless such demand was specified in writ- 
ing to the surrogate, at the time of applying for letters of 
administration, or at the time of filing the affidavit herein re- 
quired to vest him with the rights of an administrator, nor 
unless it shall appear that he had such demand, or that bis 
responsibility, on which it may be founded, existed, previous 
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to the (katb of the person, against wbosie estate it may be 
exhibited. 

13. He shall pay all legacies and shares of the estate of 
the deceased, according to the decrees of the sarrogate. 

14. The balance of any monies remaining in his hands on 
the adjustment of his accoilnts, shall be paid into the treasu- 
ry of the city of N^w-Tork ; and he shall transfer and de- 
liver to the corporation of the said city, all public stocks, and 
all stock in any incorporated company, belonging to the es- 
tate of the deceased. 

l*he public administrator shall deposit alltnonies by him 
collected and received, within two days after the receipt 
Ihereof, in such bank as the comrnon council of the saM city 
shall designate, to the joint credh of himself and the comp- 
troller of the city of New-York, excepting so milch as may 
be necessary to pay the current expei^ses of any proceedings 
authorised by law, which shall be allowed by the surrogate 
of New-Tork, and shall not exceed twenty dollars in any one 
c^se* 

The monies so deposited, shall be drawn out, only, on the 
Joint check of the public administrator and the said comp- 
troller, in the cases where by law the public adminis.trsttor is 
required ta pay out monies. The comptroller shall preserve 
a register of all checks signed by him, as a part of the docu- 
ments of his office. 

The public administrator may, at any time, advance to 
any r^tive of the deceased, such portion of the share of any 
'estate to wtaicb he may be entitled, not exceeding fifty dol- 
lars, as in the opinion of the surrogate, niay be necessary for 
the support of such Relative. 

The public administrator shall exhibit to the common 
council of the city of New-York, on the first day of Janua- 
ry in each year, <>r within fourteen days of that day, a state- 
ment, on bath, (^the monies recived by him for commissions 
and expenses, and of the total amount of his receipts and ex- 
penditures, in each case in which he shall have taken charge 
of and collected any efiects, or in which he shall have ad- 
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minislered on any estate, daring the preceding y^r» with iM 
name of the deceased, his addition, the place of his residence 
at the time of his death, if the same be linown, and the cqoih 
try or place from which he came, if he was not a relidtitt of 

Ibis state at the time of his death. 

The public administrator shall cause the said statement Id 
be published for three weeks, daily, in a newspaper in the ci? 
ty of New-Tork, and twice in each week in the state paper ; 
the expense of which, shall be deducted by him from the bal-* 
ance iri hts hands, payable to the city treasnrj'. 

If any public administrator in the city of New- York, s&all 
neg4ect to render or tQ publish such statement^ as herein be» 
fbre required, he shall forfeit five hundred dollars, taiiewe* 
covered by the attorney-general, fl^ the use of this state-; 
and on such recovery being had, be shall forfeit his oflCe^ 
and be thereafter incapable of being appointed to the sam^ 
office. 

The mayor, aldermen and commonalty of the city of New^ 
York, shall, in all cases, be responsible for the applicatiott of 
all monies received by the public adminstrator, according to 
law, and for the due and faithful execution of all the duties of 
his office. 

THe said corporation shall also be answerable for all stock 
transferred by the public administrator, and the dividends re-^ 
ceived thereon, and for all monies paid into the city treasury 
by him, or which ought to be so transferred or paid in, ac- 
cording to law, after deducting tfaerefroi]^ the commissions al- 
lowed by law ; but not for any interest on such monies, or 
dividends on stock. All persons who shall be entitled to re- 
ceive such monies and stock, as creditors, legatees, or rela** 
tives of the deceased, and all persons, aggrieved by any un- 
authorised acts, or omissions, of the public administrator, 
shall have the same remedies against the said corporation, for 
the same, as they would have, against any executor. 

Whenever the public administrator shall resign, or be re- 
moved from his office, he shall immediately deliver over all 
papers, money and effects, in his hands, to his^ successor; and 

16 
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in cose of tbe death of such officer, the persons into whose 
ciiitody or possession any such papers, mooey or effects, 
may come, shall, on demand, deliver the same to the sue-* 
tessor duly appointed. Such delivery may, in either case, 
be enforced in the manner provided in chapter^ fifth, of 
the first part of the Revised Statutes, in relation to pub- 
Be ofiicers. 

Every person keeping a boarding or lodging house in the 
city of New-York, shall report in writing, to the public ad- 
ministrator, the name of every transient person who shall die 
in hb house, within twelve hours after such death. Whoev- 
er shall neglect to comply with this provision, shall forfeit 
one hundred dollars, to be sued for, and recovered by, and 
in the name of the pub% administrator, the one moie^ there* 
•f to his own use, and the other moiety to the use of the cor- 
poration of ssud city* 

The public administrator in New-Tork, shall cause a copy 
of the last section to be left at every boarding and lodging 
bouse in the city of New-Tork, at least once in each year ; 
and he shall not be entitled to recover of any person the pen«- 
al^ given by the last section, without due proof of the ser* 
vice of a copy of that section, personally, on the defendant, 
pre^ons to the neglect for which such, suit may be 
brought, and within one year before the commencement of 
«ach suit. 



JURISDICTION OF THE FIRSt JUDGE, AND DIS- 



TRICT-ATTORNEY. 



No surrogate shall admit to probate any will, or grant let^ 
ters testamentary or of administration, in any case, or upon 
any estate, where he shall be interested as next of kin to the 
deceased, or as a legatee or devisee under such will, or where 
such surrogate shall be named as executor in such will. 

When any surrogate who would otherwise be authorised to 
act, shall be so precluded from acting, upon a represeptation 
and due proof thereof, to the fi^rst judge of such county, such 
judge shall be vested with all the powers and authority of the 
surrogate, in relation to the proof of any such will, and the 
granting of letters testamentary dr of administration thereon, 
and the granting of letters of administration, in case of in- 
testacy ; and shall retain jurisdiction in such cases, for all the 
purposes contemplated by this chapter. 

When the office of surrogate in any county shall be va- 
cant, the first judge of the county shall act as surrogate, until 
such vacancy be supplied. 

Whenever the first judge of any county shall act as surro- 
gate, pursuant to the foregoing provisions, he shall possess all 
the powers and authority of a surrogate, in the same manner, 
and under the same restrictions, as are herein prescribed, in 
relation to such surrogate ; and his orders and decrees, shall 
in like manner be subject to appeal. 

Whenever it becomes necessary for the first judge to use a 
seal in the execution of' any of his duties or powers as surro^ 
gate, he shall be authorised to use the seal of the coun of 
common pleas of his county, without any charge therefore. 
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All papers, vouchers and documents received by him, and 
which are required to be retained by the vsurrogate, shall be 
deposited in the office of the clerk of the county. ^ 

iVhenever any will, letters testamentary, or of admmistra- 
tion, shall be entitled or required by law, to be recorded, by 
such first judge, acting as surrogate, he shall record the same, 
in the books kept for that purpose, by the surrogate, in his 
own hand writing, and shall certify the same under his own 
hand. 

Whenever the surrogate shall be precluded from acting in 
consequence of being named as executor in any will, or of 
being interested as legatee, or devisee, or next of kin of the 
deceased, and the first judge shall be named as executor in 
such will, with such surrogate, or shall be interested as next 
of kin to the deceased, or as a legatee or devisee under such 
^11 ; and when the offices of surrogate and first judge shall 
both be vacant, the district attorney of the county shall have 
the same powers as are given by the preceding sections to the 
first judge, and may proceed in the same manner.. 

All letters testamentary, letters of administration and let- 
ters appointing any collector, shall be issued in the name of 
the people of this state, and shall be tested in the name of the 
surrogate, or other officer granting the same, and shall be 
signed by him, and sealed with the seal of his offiice, or with 
tbe seal of the court of common pleas of such county, when 
issued by the first judge or district attorney. 

The letters testamentary and of administration, Smd letters 
appointing a collector, granted by any officer haying jurisdic- 
tion, shall be conclusive evidence of the authority of the per- 
sons to whom the same may be granted, until the same shall 
be reversed on appeal, or revoked. - 

Tbe testimony taken by any first judge or district-attorney, 
shall be filed in the office of the clerk of the county. 



FEES OF SURROGATES. 



It will be perceived that ther^ is no fee allowed in the fol* 
lowing bill for administering an oath ; but this omission (per- 
haps intentional,) is remedied by a general provision, as fol- 
lows : 

To every officer — for administering an oath or affirmatioui 
in cases where no fee is specially provided for by law, and 
certifying the same, when required, twelve and an half cents 
— ^pa. 637, vol. 2, of the Revised Laws. 

The surrogates fees are, for, 

Drawing the proof of a will, letters testamentary thereon^ 
letters of administration^ appointment of a guardian, depo- 
sitions, statements of accounts settled by him, or any other 
proceeding before him, for which no specific compensation is 
provided, fifteen cents for every folio : every certificate of the 
proof of a will, indorsed thereon, including the seal, fifty 
cents : every other certificate, including the seal, fifty cents : 
but not to be charged for certifying any paper to be a copy. 

For a bond taken from an executor, administrator or guar- 
dian, or from any person authorised to sell real estate, or 
from any person appealing from any order, or in any other 
case where a bond is required, fifty cents. 

For every allowance and appointment of a guardian, one 
dollar: taking, entering and filing renunciation, in cases 
where the same may be made by law, twenty-five cents, 

A citation or summons to all the parties in the same pvo^' 
ceedings, residing in one county, including the seal, seventy- 
five cents. N^ 
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A subpoena for all the witnesses in the same proceeding, 
residing in one county, including the seal, twen^-five cents. 

For every copy of a citation or subpoena, furnished by the 
surrogate, twelve and an half cents. 

A warrant of commitment or attachment, including the 
seal,' seventy-five cents. 

A discharge of any person committed, including the seal, 
fifty cents. 

For the appointment of appraisers, fifty cents. 

For serving notice of any revocation, or other order or 
proceeding, twenty-five cents. 

Filing an inventory, petition or other paper, six cents ; but 
no charge shall be made for filing the vouchers rendered in 
support of an account. 

Recording every will, with the proof thereof, letters testa* 
mentary, letters of administration, appointment of a guardi- 
an, report of coqamissioners for the admeasurement of dower, 
and every other proceeding or order required by law to be re- 
corded, ten cents for every folio. 

For the translation of any will, from any other than the 
English language, ten cents for every folio. 

Copies and exemplifications of the probate of a will, let- 
ters testamentary or of administration, and of any other pro- 
ceeding or order had or made before him, and of any papers 
filed or recorded in his office ; transmitted on an ap- 
peal, or furnished to any party on his request, six cents for 
every folio. 

Making and entering every order for the sale of real es- 
tate, or for confirming such sale, seventy-five cents : and for 
every other necessary order twenty-five cents. 

Hearing and determining, when the proof of a will, or the 
right to administration is contested, two dollars. 

Taking, stating and determining upon an account render- 
ed, or determining and deciding the distribution of personal 
estate, two dollars for each day necessarily occupied therein. 

If the allowance .of such account, or the distribution of 
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such personal estate, bs contested, an additional fee of two 
dollars. 

For hearing and determining any objections to the ap-^ 
ppintBient of an executor or administrator, or any applica*' 
tion for his removal, or for the removal of any guardian, or 
any application to annul the probate of a will, two dollars. 

For investing for the benefit of any minor, any legacies, or 
distributive shares of the estate of any deceased person, in 
the stocks of this state or of the United States, one per cent., 
for a sum not exceeding two hundred dollars, and for any ex- 
' cess, one quarter of one per cent. : for investing the same on 
bond and mortgage of real estate, one half of one per cent., 
for a ^um not exceeding two hundred dollars, and one quar^ 
ter of one per cent., for any excess. 

For receiving the interest on such investments, and paying 
over the same, for the support and education of such minor, 
one half of one per cent. 

For sealing any exemplifications, process or other docu- 
ments, and for which no provision is herein made, twenty-five 
cents. 

Searching the records in his office, for any one year, 
twelve and a half cents ; and for every other year, six cents. 

Appointing a guardian, to defend any infant who shall be 
a party to any proceeding, twenty-five cents. 

Hearing and determining upon the report of commission- 
ers for the admeasurement of dower, two dollars. 

For distributing any monies brought into his office qd the 
sale of real estate, the same commission as is allowed by law 
to executors, on the settlement of their accounts; and no ex- 
ecutors or other persons authorised by law to sell any real 
estate by the order of any surrogate, shall be allowed any 
commission, for receiving or paying to the surrogate, the pro- 
ceeds of such sale, but shall be allowed their expenses in con- 
ducting such sale, including two dollars for every deed exe- 
cuted by them thereon, and a compensation not exceeding 
two dollars a day, for the time necessarily occupied in such 
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sale ; bot na fee shall be taken by any surrogate, in any case^^ 
where it shall appear to him, by the oath of the party apply- 
ing for ktters^ testamentary or of administration, that the 
goodf^) chattels and credits^ do not eiceed the value of fifiy 
doUiuas^ 
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FOBMS OF TSB flUMlOa ATB. 



Ut. Jh proceeding to take Proofs of Wills of Real Estate* 



Order to appoint Chiardians* 

At a Surrogate Conrt, held, &c* 

Present — ^T. A. B., Surrogate, 

In the matter of proving the ^ 
will of the real estate of A* B. > 
deceased. } 

It satisfactorily appearing to the court, that L. B., T. 
B. and S. B. are heirs at law of the said A. B., deceased^ 
and are minors, it is ordered, that C. D., of the town of , 
in the county aforesaid, be and he hereby is appointed guar- 
dian of the said minors respectively, to take care of their in- 
terests in th^roceedings in this matter. 
In testimony whereof, &c. 



•000- 



Subpoena. 

The People of the state of New-York, by the frace of 6od, 
free and independent: To 

Greeting. We command you, that your personally appie^ar 



before our Surrogate, of our county of , in our Surro- 

gate court, on the day of , at the Surrogate office 

in ' , to testify all and singular, you and each of you 

know in relation to the will of the real estate of A. B., de- 
ceased, which will will then and there be offered for proof,* 
and this you are not to omit under the penalty of the law. 

Witness T. A. B., Surrogate of said county, and the seal 
of our said court, at the of the day of 

in the y^ar of our Lord one thousand eight hundred and 

T. A. B. 

Clause of duces tecum, — Add, when necessary to be 
used, after the word " proof", and before the word ** and", 
at the asterisk — *' and produce at the same time the said will, 
to our said Surrogate, to be proved". 



000- 



Order for Attachment, 

At a Surrogate Court held, &;c. 

Present — , Surrogate. 

In the matter of proving the y 
wfll f>f the real estiue of A. B., > 
ileceasftd. ) 

On reading and filing the affidavit of C. D., and on no- 

tidii of Mr. G. H., Solicitor for the applicant, it is ordered 

that an attachment issue in this matter. 
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Attachment, 



Hhe People, fee. 

To the Sheriff of county, greeting; 

We coBtHiand you, that you attach , so as to hsive 

faim kefoM tls^'in our Surrogate court of our county of 



at the Surrogate office in the of , on Monday 

the day of , then and there to answer unto us, a| well 
touching the contempt, which lie, as is alleged, hath commit'- 
ted against us, as also such other matters as shall then and 
there be laid to his charge, and further to abide such order as 
our said Surrogate court shall make in this behalf— and here- 
of fail not, and bring this writ with yon. 
Witness, fcc. 

Endorsement. — " For not producing the will of ,, 

deceased", or "for refusing to obey subpoena". 
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Order to discharge if Will is produced after commkment en 

Attachment. 

At a Surrogate court, &;c. 

In th^ matter, of proving the 
will of the real estate of A. B., 
deceased. 

G. H., of the town of , in the county of ^ 

who was duly committed to the custody of the Sherijflf of 

county, upon an attachment issued out of, and under the 
seal of this court, which was tested the day of , 

and was made returnable the day of , having 

submitted to cdfmply with the orders of this court, and to obey 
its precepts, it is ordered, that the said G. H. be, and he here- 
by is discharged from, the custody of the said Sheriff, any 
thing in the said attachment to the contrary notwithstanding^ 
In testknony, &lc. 
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Depositions of Witnesses on pronng a Will of Real Es'^ 

tate. 

County of ) 

Surrogate court. > 

In the matter of proving the ^ 
will of the real estate of A. B., > 
deceased. ) 

G. H., of the of , being first duly sworn, de- 

poseth and saith, that he saw A. B., deceased, subscribe the 
instrument now shown to him this deponent, or heard him ac- 
knowledge that he svbscrihed his name thereto, [as the case 
may be,] and which purports to be the last will and testament 
of the said A. B., deceased, bearing date the day of 

, in the year of our Lord one thousand , 

that he heard the said A. B. declare the same to be his last 
will and testament, and that he, this deponent, did subscribe 
his name as a witness thereto, at the request of the said A. 
B. ; and further, that at the time thereof, the said A. B. was 
of sound mind and memory, of full age, and not under any 
restraint, and further this deponent saith not. 

Sworn, Uc. G, H. 
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Certificate to be endorsed on Will after it is proved, 

i 

County of >.gg 

Surrogate office. ) 

Be it remembered, that on this day of , A. 

D. 183 , the within written instrument was duly proved, 

according to law, as and for the last will of the real estate of 

A B., deceased, in the Surrogate court of the county of 

Witness my hand and seal of office.. 

T, A. B., Surrogate. 



Exewplificaiwn of Record of Will of Real Estate. 

County of ) 

Surrogate court. > 

Be it ronembered, that there b now remaining in the of-^ 
fice of the Surrogate of the county of , a certain re« 

cord of the last will, and the proof thereof^ of A. B. late of 
the city o( Atbaniff deceased, in the words and figures fol^ 
lowing, to wit : [here take in the whole record, and at the 
end,] In testimony whereof, be. 



2»rf- Of the Proof of Wills of Perim&l Property. 



Citation to uttend Probate. 

The People, &c. 

To C. Bm widow, and A. B. and G. B., next of kin of A« 
B*, late of the city o( Albany ^ deceased — greeting: 

You and each of you are hereby cited and required, per- 
sonally to be and appear before our Surrogate of our county 
of , at the Surrogate office in said dty, on Monday, 

the day of , at ten o'clock in the forenoon of 

that day, to attend to the probate of the last will and testa- 
ment of the said A. B., deceased, which will then and there 
be offered for that purpose. 

Witness T. A. B«, Surrogate of said county, at the city of 
Albany J this day of , A. D. 183 

T. A. :iB. 
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Citatum to product tVilL 

The People, &c. 
To G. H. — greeting : 

Tou ar^ het^by cited and required, personally lo product? 
before our Surrogate of our county of , in our Surro* 

gate court, iat the Surrogate office in the of , on 

Monday, the day of , the last will and testament 

of A. B., deceased, or shotr cause why you should not be 
committed to jail. 

Witness T. A. B,, Surrogate of said county, at the 
of , this day of , A. D. 183 
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Order of Commitment for disobeying the preceding Citation. 

At a Surrogate court, &c. 

In the matter of proving the ^ 
last will and testament of A. B., > 
deceased. ) 

On vemStag wad SSimg t&e affidavit of I#« BL tod ml jtgh 
tio« 6f Mr« P. S.» Solicilor for the apjdknt, it is ordered, 
tint 6. Hi, of the town of , in the county of »be 

and horeby is oanlnitted to the jatl of the couiity of , 

QUtB due fardter order of this court ; and the Sheriff of geid 
odiaty 18 h^rtby commanded to take and keep the aaid O. 
H« hi his cmtDdy, until he sbaU be dLicha/gtd by 4m caone 
of law. 

Witwss T. A. B., Sutr^te tf gaid <;6u]|ty/tbe diry and 
year first above n^tten. 

T. A- B. 
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Oaths of the Ptrsom who received the Will from the Testae- 
tor^ and of the Person presenting the same for Probate* 

County of v , ss: 

T* v., of the t6wn of , la said county, being du- 

ly sworn, deposeth and saith, that he was present at the exe- 
cution of the last will and testament of A. B., late of the 
of , in the county of , deceased — [or that he has 

been informed and verily believes, that the said A. B., late of 
the of , in the county of , who is now de- 

ceased, made his last will and testament in the presence of J* 
C. and T. G., witnesses to the execution thereof]— that the 
same was, as soon as executed, delivered to this deponent, to 
be safely kept until after the death of the said A. B., by the 
said A. B.y £or by some other person, (naming him) af the 
request of the said A» B.] and that the instrument now pro- 
duced and offered for probate, is the same which was so de- 
livered to this deponent. 

Sworn, &c. T. V. 

County of , ss : 

L. P., of the of , in the eoulity 6f ' , 

being duly s^or n, deposeth a«d saifh, that the instrument now 
by him presented to the Surrogate coUrt of the coui^ of 

I to be jfiroved, is, as he verily believes, the last will and 
testament of A. B., late of the of , in the coun- 

ty of ». , who }s B^w dece^ased : thatt he, this deporient, 

Was {fire^tirt at the executioli thereof — [or (as the case n&ay 
be,) received it from such a perison, and all thfe circunjstances 
attending the delivery and possession thereof]. 

B 
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Certificate to be endorsed on a Will of Personal Property 

when proved. 

County of 
Surrogate court. 

I hereby certify, that the within written will was duly ad* 

mitted to probate by me, on this day of 183 , 

as will more fully appear by the probate thereto annexed. 

, Surrogate. 



•ooo- 



The forms, proof and probate, of wills of personal proper- 
ty, are the same under the new, as they were under the old 
law ; and it is deemed unnecessary to insert them in this book. 

Petition against the validity of a will, or the competency 
of the proof thereof, of which no particular form can be given, 
and will be prepared by counsel having been presented, the 
surrogate will issue the following. 

Citation. 

The People, &c. 

To [the executors who have been sworn : the administra- 
tors with will annexed : to all legatees in this state : to guar- 
dians of minor legatees : to representatives of deceased lega- 
tees :] 

Tou and each of you are hereby cited, &&c., to show cause 
why the probate of the last will and testament of A. B., de- 
ceased, recorded the day of , should not be re- 
voked. 

Witness, &c, 

N. B. As many citations as are requisite, will in all cases 
be issued. 
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Order to confirm Probate. 

At a Surrogate court, &c. 

In the matter of the last will ^ 
and testament of A. B., de- > 
ceased* } 

A petition having been heretofore presented to this court 
by G. B.y praying a revocation of the probate of the last will 
aforesaid, and such proceedings had thereon to a final hear- 
ing as is required by law ; and after due deliberation, the Sur- 
rogate being of opinion* there i^ no reason why the prayer of 
the said petition should be granted, doth hereby order and de- 
cree, that the said probate made and recorded the day 
of , be and the same is hereby confirmed : and it is 
farther ordered and decreed, that the fees and expenses of the 
said Surrogate, in this matter, be paid by the said G. B. 
In testimony, he. 
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Order to revoke Probate. 

As last order to the * — that the said instrument, purport- 
ing, to be the last will and testament of the said A. B«, de- 
ceased, is invalid, because— -[insert the reasons] (or that it is 
not sufficiently proved, as the case may be) — doth hereby or- 
der and decree, that the probate thereof, made and recorded 
the day of , be, and the same is hereby annuled 

and revoked. And it is further ordered and decreed, that the 
costs of this suit be paid by — [the persons who resisted the 
revocation, either personally, or out of the estate of the tes- 
tator, as the equity of the case may, in the judgment of the 
surrogate,' require]. 

In testimony, &c. 
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Attachment for not paying Cats* 

This process is in the cominoii foFm of this writ, aad is en- 
dorsed on the back with the cause for which it issoesi viz : — 
** For not paying $ required by an order of the Sur- 

rogate/' 

N. B. It may as well be remarked here, ths^t all attach* 
ments are to be of one form, such as will be found in this ap* 
pendix, and ought to be endorsed with the cause of commit- 
ment. 



-000- 



Letters Testamentary, 

The People, fcc. 

To all to whom the^e presents shall come, or may con- 
cern, send greeting. 

Know ye, that at the of , in the county of 

, on the day of , in the year of our Lord 

one thousand eight hundred and , before T. A. B., 

Surrogate of our said county, the last will and testament of 

, deceased, (a copy whereof is hereunto annexed) was 
proved, and is now approved and allowed of by us ; and the 
said deceased having whilst he lived, and at the time of 
death, goods, chattels or credits, within this state, by means 
iwhereof the proving and registering the said will, and grant- 
ing administration, of all and singular the said goods, chat- 
tels and credits, and also the auditing, allowing, and final dis- 
charging the account thereof, doth belong unto us : the ad- 
ministration of all and singular the goods, chattels and cred- 
its of the sadd deceased, and any way concerning will, 
is granted unto , in the said will named, 
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he being first duly sworn, faithfally and bonesdy to discharge 
the dutiesf of executor. 

In testimony, &c. 
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Bond to be given by Executors^ 

Know all men, &;c. 

That we, , are held and firmly bound 

Tinto the people of the state of New-York^in the sum of 

, current money of said state, to be paid to the 
said people : to the which payment well and truly to be made, 
we bind ourselves and each of us, our and each of our heirs, 
executors and administrators, jointly and severally, firmJy by 
tlpese presents. Sealed with our seals, dated the day 

« of , in the year of our Lord one thousand eig^t huiid-* 

red a,)id , and of our independence the 

The condition of this obligation is sochr that if the above 
bounden , executor of t)ie last will 

and teslj^^ent of , deceased, do and sbatt 

faithfully execute the trust reposed in him as such executor, 
and shall also obey all orders of the Surrogate of the county 
of , touching the administration of the estate of the 

said , deceased, which shall be made in the 

premises, then, &c. 

Sealed and delivf^red, &(c« (Seals.) 



•ooo- 



RenunciaUon. 

f , the subscriber, having been nominated in and by the ksl 
w^l and testament of A. B., deceased, one of the executors 
thereof, w4iieb said witl is about to be proved before the Sur- 
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rogate of the county of ^ for divers good causes, do 

hereby renounce all right and tlaim to the said executorship, 
and pray the same may be recorded. 

Dated at the ' of , in the county of , this 

day of , 183 

Signed in presence of L. P« 

J. K. 
P. S. 
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Summons for Executor to renounce. 

County of 
Surrogate court. 

You having been appointed executor in and of the la^ 
will and testament of A. B.> late of the of , in 

the county of , deceased, are hereby required and sum- 

moned to appear in this court, on Monday, the day of 

, at ten o'clock in the forenoon of that day, to qualify 
as such executor, or you will be deemed to have renounced 
your appointment. 
To G. H. T. A. B., Surrogate. 
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Otder upon default of appearing to qualify, 

(Caption.) 

In the matter of proving the ^ 
last will and testament of A. B., > 
deceased. ) 

Summons having on the day of , been duly 

issued out of this court, requiring G. H*, executor in the 
last will and testament of A* B., deceased, which was returna- 
ble on the day of , and proof of the due service 
thereof having been made by the affidavit of C. D«, which is 
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filed,* [and (when done) an order having been on the 
day of last, entered, whereby the time for the said Q* 

H. to appear and renounce was extended until this day,] and 
the said G. H. having made default in appearing and quali^ 
fying, according to the requirements of said summons, [and 
order], it is hereby declared and decreed, that the said 0« H. 
has renounced his appointment as such executor. 
In testimony, be. 
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Order to extend the time to qualify recited above* 

(Caption*) 
(Title.) 

[The above order till *]-^and reasonable cause having 
been shown to said court, by affidavits also filed, which pre- 
vents the attention of said 6. H., according to the require- 
ments of said summons, it is ordered, that the time for the said 
6. H. to appear and quaHfy, be, and the same is hereby ex- 
tended until Monday, the day of next. 
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Oath of Executor. 

I, , having been nominated and appointed 

executor of the last will and testament of A. 6., late of the 
of , in the county of , deceased, do sol- 

emnly swear and declare in the presence of Almighty God, 
that I will faithfully and honestly discharge the duties of ex- 
ecutor of said ynlh 

Sworn, &c. 
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Complaint having been made to the surrogate, by petition. 
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the form whereof cannot be given, but will vary accordiiig to 
the causes of complaint — thereupon the suritigate issues : 

Citati^H to supercede. 

The People, &c. 

To G. H., exe<!:utor duly qualified of the last #111 and 
testament of A. B., deceased. 

You are hereby cited and required, personally to be and 
appear before our Surrogate of our count|^ of , at the 

Surrogate office in the of , on Monday, the 

day of next, at ten 6'clock in the forenoon of that day, 

to show cause why you should not be superseded in your said 
trust, upon the complaint of 

Witness, &tc. 



-ood' 
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Order to Supersede Letters TestoMentary. 

(Caption.) 

In the matter of the last will ^ 
and testament of A. B., decerns** > 
ed. ) 

G. H., executor of the said last will and testament of A* 
B., deceased, having neglected to give bond as required by 
this court-^[or having been adjudged by this court legally 
iacompeteot to serve as executor of said last will and tests^ 
ment, as the case may require] — it is hereby ordered* that the 
letters testamentary issued to him, the said 6. H.9 on the 
day of , bei and the same are hereby superseded ; and 

further, the rights and authority of the said G» H») as executor 
aforesaid, are hereby declared to have ceased. 

In testimony, Sec. 
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Tciitionfor Letiers of Admmistration. 

To the Surrogate of the county of 
The petition (of a party entitled to administration) res- 
pectfully sheweth : — 

That oae A* B^, theu an inhabitant of the of 

, in the county of , died in die 

on or about the day of : that at the time of his 

death, he was an inhabitant of the county of ; that he 

left C. B., his widow, and , his 

children, him surviving (or as the ca$e may be, a father ifc.) : 
that he died very suddenly (or as the truth may be), and left 
no will, as far as your petitioner has heard, or been able to 
discover: that in the opinion of your petitioner, the whole of 
the personal property left by the said A« B., will not amount, 
in yaluet to more than dollars* 

Your petitioner prays that letters of administration may be 
granted by the Surrogate according to law. 
(Dated.) 

County of ) 

Surrogate court. 3 . 

On this day of , 183 , personally appear- 

ed before me, the subscriber, in open court, C. D., the above 
named petitioner, and made oath that the facts contained ia 
said petition were true. T. A. B* 
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Consent to he filed by a party entitled to Administration^ 

that another person hejoined. 

Surrogate court 

In the matter of Administra- 
tion of the persona] estate of A. 
3*9 deceased. 

I, C* B., (widow, or son, or othtr person entitred^) be* 

C 
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ing, by law, entitled to the sole administration in this matter^ 
^o hereby request and consent that L. M. and E« F. of 

, in the county of , be joined with me, in the letter 

of administration to be granted by this court. 

Witness. C. B* 

Here follows Renunciation of next of kin, and in case of 
default, Citation to compel Renunciation, which will be the 
same in form as are in this appendix before given—- varying 
the description of the persons named in each form. 
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Appointment of Collector* 

Upon^a short petition, stating reasonable ground for the in* 
terference of the Surrogate, to be determined by him, he wiU 
issue to one or more persons, special letters, as follows : 

t. 

The People, &;c. 

To C. D. and £. F., both of the of , in 

the county of 

Know ye,' that being induced by divers good causes and 
considerations, as has lately been determined in and by our 
Surrogate court of our county of , wl^ere matters of 

this nature are cognizable, to save from loss and destruction 
the personal property and effects of A. B., late of the 
of , in the county of , who, it is alleged, has di- 

ed intestate, to select some proper person or persons for that 
purpose, and reposing special confidence and trust in your 
ability and integrity, you are, by these presents, constituted 
and appointed collectors of the personal estate and effects 
aforesaid : hereby giving you power and authority to collect 
,lhe goods, chattels, personal estate and debts of the said A. 
B., deceased — ^to secure the same, and for those purposes to 
maintain suits as administrators, and further to sell such of 
tf|f laid ^oedc ^ are perishable, u^er the direction pf our 
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said Surrogate court, after the same shall have been dtdy ap« 
praised according to law, and for no other purpose whatever : 
hereby requiring you to render an account under oath, when- 
ever ordered by our said court, of all your proceedings, and 
to obey all orders of our said court in the premises. 
Witness T. A. B., Surrogate of, be. 

The collector takes and subscribes tlie usual oath. 
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Order to compel the Collector to account. 

(Caption.) 

In the matter of the personal > 
estate of A. B., deceased. ) 

. On the representation of (any person, by law, entitled 
to the account), it appearing that C. D. and E. F., collectors, 
heretofore appointed in this matter, have neglected to render 
an account as required by law, it is ordered, that the said C. 
D. and E. F. render a just, true and perfect account of all 
their proceedings under the power given them, and recorded 
the day of , on Monday, the day of 

, at ten o'clock in the forenoon of that day, or show cause 
why an attachment should not be issued against them, 

J.n testimony^ &c. 
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Collectors^ Bond. 

Know all men by these presents, that we 
are held and firmly bound unto the people of the state of New- 
York, in the sum of , current money of 
said state, to be paid to the said people : to the which payment 
well and truly to be made, we bind ourselves and each of us, 
our and each of our heirs, executors and administratorSy joint* 
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ly and severally, firmly by these presents. Sealed with our 
seals, dated the day of , in the year of our Lord 

one thousand eight hundred and and of our inde* 

pendence the 

The condition of this obligation is sucU, that if the above 
bounden , collectors of all and singular 

the goods, chattels and credits of , deceased, do 

make or cause ta be made, a true and perfect inventory of all 
and singular the goods, chattels and credits of the said de-* 
ceased, which have or shall come to the hands, possession or 
knowledge of the said , and the same so 

made, do exhibit, or cause to be exhibited, into the office of 
the Surrogate of the county of , at or before the expi- 

ration of three calendar months from the date of the above 
written obligation, and shall £iithfully and truly account for 
all property, money and things in action, received by him as 
sucfa collector, whenever required by the said Surrogate, or 
any other court of competent authority, and will faithfully 
deliver up the same to the person or persons who shall be 
appdlnted executors or administrators of the «aid A. B., de- 
ceased, or to such other person as shall foe authorised to re^ 
eeive the same by the said Surrogate, then this obligation to 
be void, otherwise to remain in full force and virtue. 

Sealed and delivered > 

in presence of 5 (Seal».) 
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Administrators^ Bond, 

Know all men by these presents, that we 
are held and firmly bound unto the people of the state of 
New-Tork, in the sum of , current money 

of said state, to be paid to the said people : to die which pay- 
ment well and truly to be made, we bind ourselves and each 
of us^, Mr and each of our heirs, executors and administrators, 
joindy and severally, &mly by tbeae presents. Sealed with 
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t)ur seals, dated the day of in the year of our 

Lord one thousand eight hnndred and , and 

of our independence the 

The condition of this obligation is such, that if thcf above 
bounden , administrator of all and singu- 

lar the goods and chattels, rights and credits which were of 

, deceased, shall faithfully execute the trust 
reposed in him as such administrator, and also shall obey all 
orders that may from time to time be made by the Surrogate 
of the county of , touching the administration of the 

estate committed to him — then this obligation to be void, oth- 
erwise to remain in full force and virtue* 

Sealed and delivered 



Bred ) 

of 5 



in the presence of 3 (Seals.) 
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Order to revoke previous Letters^ in case neio ones are 

granted, 

(Caption.) 

In the matter of the personal > 
property of A. B., deceased. ) 

Letters of administration having been on the day*^ 

of , duly issued on the estate of the said A. B., deceas- 

ed, to C. D., and the last will and testament of the said A. B. 
having beep lately discovered, and duly admitted to probate^ 
and letters testamentary thereon granted [or of administra-- 
tion with the will annexed], it is ordered and decreed, that 
the said letters of administration, granted the day of 

last, be and the same are hereby revoked. And it 
is further ordered) that a copy hereof be immediately served 
on the said C. D. 
In testimony, &c. 
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Petition for appointment of Appraisers. 

County of > 

Surrogate court. 3 

In the matter of the personal ) 
estate of A. B., deceased. ) 

I, the subscriber, having been duly appointed' executor 
of the last will and testament of A. B., deceased [or adminis* 
trator or collector of the personal property of A. B., deceas- 
ed], do hereby request this court to appoint two disinterested 
appraisers, to estimate and appraise the personal property of 
the said A. B., deceased. 

(Date.) (Name.) 
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Order to appoint Appraisers. 

(Caption.) 

In the matter of the personal > 
property of A. B., deceased. ) 

Application for that purpose having been duly made to 
this court, it is ordered, that , be and 

they are hereby severally appointed appraisers, to estimate 
and appraise the personal property of the said A. B., deceas- 
ed, as soon as conveniently may be after the service of a copy 
of this order. 

In testimony, S^c. 
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Notice by Hxecutor^ Administrator or Collector ^ to Legatees 
or next of Jcinj of the time and place of milking appraise^ 
ment* 

To (Iegatecs'or''next of kin) of A. B., deceased. 

Tou and each of you will please to take notice, that the 



/ 
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subscriber, with the aid of i appraisers, duly 

appointed by the Surrogate of the county of , will 

on the day of , at the late dwelling house of the 

said deceased (or wherever the same is to be done), proceed 
to make an estimate and appraisement of the personal pro- 
perty and effects of the said deceased. 

Signed by the executor, administrator or collector* 
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Inventory. 

A true and perfect inventory of all the goods, chattels and 
credits of , late of the of , 

in the county of , deceased, made by , 

of the estate of the said deceased, with the aid and in the 
presence of , they previously having 

been duly appointed and swom as appraisers. 

Done at the of , in the county of 9 

this day of 183 
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County of , ss. 

We, 6. A. and L. M., appaisers, duly appointed by the 
Surrogate of said county, do severally hereby swear and de- 
clare, that we will truly, honestly and impartially appraise 
the personal property of A. B., late of the county aforesaid, 
deceased, which shall be for that purpose exhibited to us, to 
the best of our respective knowledge and ability. 
Sworn, &:c. Signed. 
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The statute, ch. 6, tit 3, art. 1, sec. 6 till 13 inclusive, is so 
explicit on the subject of what things must be embraced in the 
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inventory, that *^ he who runs can read^' ; and precludes the 
necessity of any labored attempt to make an imaginary form^ 



Oath to be administered on return of Inventory. 

County of > ^^^ 

Surrogate court. y 

C. D., of the estate of A. B., deceased, being 

duly swonii deposeth and saith, that the annexed inventory 
is in all respects just and true, that it contains a true state- 
ment of all the personal property of the said A. B., deceased, 
which has come to the knowledge of this deponent, and par- 
ticularly of all money, bank bills and other circulating medi- 
um belonging to the said A* B., deceased, and of all just 
claims of the said deceased, against this deponent, according 
to the best knowledge of this deponent* 

Sworn befo^, &;c. Signed. 
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Order to extend the time to return Inventory. 

(Caption.) 

in the matter of the personal > 
estate of A. B., deceased. > 

C. D., , having this day, by his petition, 

which is filed, 'applied to this court for farther time to retura 
the inventory of the personal property of said A* B., deceas-* 
ed, and the Surrogate being of opinion that there is reasona- 
ble cause to grant the prayer of said petition, it is ordered* 

_ > 

that the said C. D. have time until the day of 

next, at o'clock in the noon of that day, to return 

sttcb inventory according to htw. 
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Summons to compel return of Ihvento'ry. 

County of 
Surrogate court. 

You are hereby summoned and required to appear be-* 
fore me, in this court, on Monday, the day of 

next, at ten o'clock in the forenoon of that day, to return an 
inventory of the personal property of A. B., deceased, ac- 
cording to law, or show cause why an attachment should not 
issue against you out of this court. 

Dated. , Surrogate* 

To O. D., of A. B., deceased. 
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Attc^hir^enL 
** For not returning inventory" — vide Ante. 
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Revocation of Letters forneglect to return Inventory. 

At a Surrogate court, be. 

In the matter of the personal ) 
estate of A. B., deceased. ) 

Summons having been heretofore issued to C. D., 
of the estate of A. B., deceased, — [which could not be 
served by reason of the said C. D. having absconded or con- 
cealed himself, or attachment having been subsequently issu- 
ed against the said C. P., upon which he was committied to 
the custody of the sheriff of the county of , on the 

day of last] — and the said C. D. having neglected to 

return his inventory of the pergonal property, according to 
the requirements of the statute in such case made and provid- 
ed, it is therefore ordered, and the Surrogate doth hereby or- 
der and decree, that the letters of granted to 

D 
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the said C. D, on tbe day of , be and the same 

are hereby revoked: and it is fiirther ordered, that all power, 
authority and control of the said C. D. is hereby superseded. 
In testimony, be* 
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Bischarge ^fn person committed for tiot returning Lh- 

Dentory. 

At a Surrogate, be* 

In the matter of the personal > 
estate of A. B., deceased. 5 

C D., of the estate of the said A. B«, deceased, 

having delivered upon oath all the property of the said de- 
ceased under his control to G. H., who has been duly author- 
ized by this court to receive the same, as appears by the affi- 
davit of the said C. D., on file in this court, it is ordered, that 
he, the said C. D. be, and he is hereby discharged from the 
custody of the Sheriff of the county of , as required 

by law. 
In testimony, be. 
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Affidavit of Administrator^ of having delivered allproperty* 

# 

County of ,8s: 

C. D*, who is now in the jail of the county of , 

duly committed by the Surrogate of the said county, for not 
producing an inventory of the personal property of A. B., 
deceased, according to law, being duly sworn, saith, that the 
annexed list contains a true memorandum of all the property 
of the said A* B*, deceased, under the control of this deponent, 
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and that all the property therein contained is ready to be de- 
livered to , who has been authorized to receive 
the same. 

Sworn. Signed. 

I hereby acknowledge to have received from the said C. 
D., herein above named, the personal property mentioned in 
the annexed inventory or list. G. H. 
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Notice to Creditors to exhibit debts. 

The creditors of A. B., deceased, will take notice, that it 
is hereby required of them to present their several claims or 
demands, with proof thereof, according to law, to the sub- 
scriber, at his dwelling house (or other place of business), at 
or before the day of next, or they will lose the 

benefit of the statutes in such case made and provided. 

Dated. Signed by Executor^ 
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Approval of Referees, 

Between L. T., a creditor of 
A. B., deceased, 

and 
C. D. Executor of said A. B. 

I approve of the persons designated in the within agree- 
ment as referees, to determine the subject in controversy be- 
tween the said parties. , Surrogate. 
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Bond by a Legatee, on receiving Legacy before the end of 

a year. 

Know all men by these presents that we, (legatee and two 
surities), are held and firmly bound unto C. D., ^ecutor of 
the estate of A. B., late of , in the county of 

, deceased, in the sum of (double the amount of legacy) : 
to the which payment well and truly to be made, we and each 
of us, biQd ourselves and our heirs, executors, administrators 
and assigns, jointly and severally, firmly by these presents. — 
Sealed with our seals, and dated the day of in 

the year 

Whereas the above bounden (legatee), is entitled in and by 
the last will and testament of the said A. B., deceased, to a 
legacy or bequest of (amount of legacy), and which said lega- 
cy has been this day paid to him by the said (the obligee)-— 
now, therefore, the condition of this obligation is such, that if 
any debts against the said (testator), shall duly appear, and 
which there shall be no other assets to pay, other legacies, or 
not sufficient, then the above bounden (legatee), shall refund 
said sum of % (the legacy paid), or such rateable proportions 
thereof, with the other legatees in said will named, as may be 
necessary for the payment of the said debts, and the propor- 
tional parts of such other legacies, if there be any, and the 
costs and charges incurred by reason of the payment of the 
said sum of % (the legacy), to the above bounden (legatee), 
and further, that if the probate of the will of the said A. B., 
deceased, shall be revoked, or the said will declared void, 
that then the said above bounden (legatee), shall refund the 
whole of the said sum of % (the legacy), with interest, to the 
said C. D.f executor ^ as aforesaid, or to any other person or 
persons by law entitled to the same, then this obligation to be 
void, or else to remain in full force and virtue. 



Sealed and delivered 



\ 



in presence of y Seals. 
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PetUion for payment of Legacy ^ (after a year). 

To the Surrogate of the county of 
The petition,of of the of in 

the county of 

RepectfuUy sheweth : 

That your petitioner is entitled by the will of A. B., 
late of the county of , deceased, to a specific legacy of 

$ (or to a legacy of $ ), that C. D. is the execu- 

tor of said will, and has neglected (or refused upon demand), 
to pay to your petitioner his said legacy, as by law he is re- 
quired to do. 

Your petitioner therefore prays, that such proceedings as 
the law requires may be had before the Surrogate, as shall 
compel the payment of such legacy. 

Sworn, &c. Signed. 
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Summons to compel paym^ent of Legacy, 

County of 
Surrogate court. 

In the matter of the personal ") 
estate of A. B., deceased. ) 

You are hereby summoned and required to appear be- 
fore the subscriber, in the Surrogate court of the county of 

, to be held on Monday, the day of next, 

then and there to pay to , a legatee of, and un- 

der the will of the said A. B., deceased, the amount of his 
legacy, or such part thereof as shall be required of you, or 
ihow cause why an attachment should not issue against you. 
Dated. , Surrogate. 

To C. D. Executor, be. i 
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AttachmenU 



" For not paying legacy" — vide Ante, 



If not obeyed — revoke letters as in cases of i^ventory- 
quid vide. 
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Order to prosecute Bond, (when necessary). 

(Caption.) 
In the matter of the personal > 
estate of A. B., deceased. 5 

C. D., executor of the estate of the said A. B., deceased, 
having neglected to pay as required by the orders and pro- 
cess of this court, according to law, a legacy due to 

, (or any other legal cause), it is now ordered and de- 
creed, that the bond of the said C. D., and his sureties, filed 
the day of , be and the same is hereby directed 

to be prosecuted as by law directed. 
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Bond by Guardian to Minor on receiving Legacy. 

Know all men by these presents, that we, (the guardian and 
bis surety), are held and firmly bound unto (the minor), his 
executors and administrators, in the sum of (double the amount 
of the legacy) : to the which payment we bind ourselves, our 
heirs, executors, administrators and assigns, jointly and seve- 
rally, firmly by these presents. Sealed with our seals, and 
dated the day of , in the the year of our Lord 

one thousand eight hundred and 

The condition of this obligation is such, that if the above 
bounden (the guardian), shall faithfully apply the sum of (the 
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legacy), to, and for the use and benefit of (the minor), and shall 
duly account for the same, before any court having cogni- 
zance of such matters, when thereunto legally required, then 
this obligation to be void, or else to remun in full force and 
virtue. 

Sealed and delivered. Seals. 
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Petition for an aecounty hy Creditor ^ Legatee^ or other per-^ 

son having a claim. 

This petition will state particularly the nature of the claim, 
that eighteen months have expired since letters were granted, 
and the neglect of the executor or administrator to render an 
account of his proceedings and will conclude with prayer for 
such account. 
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Order upon such Petition^ or ex officio. 

(Caption.) 

In the matter of the personal > - • 
estate of A. B., deceased. ) 

On reading and filing the petition of (creditor or lega« 
tee, &c.), praying an account of the proceedings of C. D., ex" 
editor^ of the estate of the said A. B., deceased, (or if done 
without petition, C./D., executor, &lc., having neglected to 
render an account of his proceedings in this matter), it is or** 
dered that he, the said C. D., produce to this court, on Mon- 
day, the day of next, at ten o'clock in the fore- 
noon of that day, a just, true and perfect account of his ad- 
ministration of the personal estate of the said A. B., deceased, 
or show cause why an attachment should not issue against 
bim. 
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Citation to Creditors^ next of kin and Legatees, to attend 

settlement of the account. 

The People, fee. 

To , greeting : 

You and each of you are hereby cited to be and appear 
before our Surrogate of our county of , at the Surro- 

gate office in the of , on Monday, the day 

of , to attend the final settlement of the account of C. 

jy.y executor of the estate of A. B., deceased, which will then 
and there be presented, and to abide by, and perform such de- 
cree as shall be by our said Surrogate made in the premises. 

Witness, fee. 
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Appointment of Auditors, 

(Caption.) 
In the matter of the personal > 
estate of A. B., deceased. > 

C. D., executor of the estate of the said A. B., deceased, 
having presented an account of his proceedings as such execu- 
tor , as required by law, and the proofs and allegations of the 
several parties interested therein, having been taken and 
heard, for greater security, it is ordered, that the said account, 
and the vouchers in support thereof, and the proofs aforesaid, 
be and the same are hereby referred to G. T. and L. M., au- 
ditors for that purpose appointed, to examine the same, and 
report thereon to this court with all convenient speed, wheth- 
er in their opinion, the charges made by the said iC. D., ea?- 
ecutor, as aforesaid, in such account, for monies paid to credi- 
tors and to legatees (or next of kin), and for necessary expen- 
ses, are correct — and whether the said C. D. has been charg- 
ed all the interest for monies received by him, and embraced 
in his account, for which he, is legally accountable — and 



33 



whether the monies stated in such account, as collected, were 
all that were collectable, on the debts stated in such account, 
at the time of the settlement thereof — and whether the allow- 
ances in such account, for the decrease in the value of the as- 
sets therein mentioned, and the charges therein for the in- 
crease in such value, are correctly made: and it is further or- 
dered, that the said auditors, and any of the parties may, from 
time to time, apply to this court for further directions. 
In testimonyi &lc. 



s 
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Decree upon final settlement d/ Account. 

This decree must necessarily be regulated by the nature of 
the account, and as it is presumed every surrogate will draw 
such an one as the circumstances of the case may require^ I 
4o 09t deem it proper to say more here, than that it ought to 
be entitled, in die matter of the personal estate of A. B*, de*> 
eeasedy and ought to recite as concisely as possible the pro- 
ceedings bad in the cause, and declare what are proper charge 
es, and what proper discharges, and what sums (if any), are 
to be paid to creditors, legatees, be., and decree payment, 
&c., and direct the assignment of securities for money not yet 
due, according to their value, as ascertained by the apprais- 
ers, for that purpose appointed by the surrogate — and also 
the allowance of such sum as the surrogate may determine to 
be necessary to meet any claim which is in suit against the 
executor — and also direct the deposit of the same in some safe 
bank, to be drawn only on the order of the surrogate—- also 
payment to guardians of* minors, or investment of minors' 
shares or legacies in stocks or other perjo^aaent securities. 

E 
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Petition of a party for supper t before the expiration of a 

year after Ijetters granted. 

To , Surrogate of 

The petition of M. B., of the of , in the 

county of 

Respectfully sheweth, 

That your petitioner is one of the heirs at law (or lega- 
tees), of A.. B., late of said place, deceased — that he has been 
informed and verily believes there are sufficient assets in the 
hands of C. D., executor^ of the estate of the said A. B., de- 
ceased, to authorize the payment of such portion of the share 
of the personal property [or of the legacy], to which your 
petitioner is entitled, as may be necessary for the support of 
your petitioner : and further, that your petitioner is in actual 
want of necessary support. 

Your petitioner therefore prays that an order may be enter- 
ed in your court, to compel the payment by the said C. D.^ 
to your petitioner, of such sum, at such times and in such 
manner, as may by the Surrogate be deemed proper, and he 
will ever pray, fcc. 

Signed. 
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Notice of application to Executor. 

County of > _ ' 

Surrogate court. S 

In the matter of the personal > 
estate of A. B., deceased. y 

Sir, 

Please to take notice, that upon the petition, copy 

whereof you are herewith served^ or is hereunto annexed, I 

shall move the Surrogate, at a Surrogate court, to be held in 

and for the county of , wheresoever the same may be 
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then held, on Monday^ the day of next, at ten 

o'clock in the forenoon of that day, for such order as may be 
by said Surrogate deemed proper, in the premises* 

Dated. Signed. 

To C. D., Executor^ fcc. 
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r 
Order to allow Maintenance. 

(Caption.) 

In the matter of the personal > 
estate of A. B., deceased. j 

Oh reading and filing the petition of C. B., praying an 
allowance out of the funds of the estate of the said deceased, 
for his support, and also an affidavit of the due service of no- 
tice of this application, and it appearing^ from the accounts of 
C* D., executor^ that there is at least one third more of assets 
in his hands, than wiU be sufficient to pay all debts, legacies, 
and claims against the estate of said A. B., deceased, at this 
time known, it is ordered, that the sum of dol- 

lars, be immediately paid by the said C. D., to the said C 
B., in part of the legacy, bequeathed to him in and by the 
last will of the said A. B., deceased, upon the said C* B. exe- 
cuting a bond, together with L. M. and G. H*, to the said 
C. D., executor aforesaid, in the penalty of dol- 

lars, conditioned for the return of said sum of dol- 

lars, with interest, to the said C. D., whed lawfully required 
so to do. 
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Bond by Legatee or party in distribution, upon receiving 

Maintenance, 

Know all men, &:c. 

The condition of this obligation is such, that if the above 
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) 
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bounden C. B., who is a legatee of and under the will of A 
iB.,*deceased, [or one of the next of kin, and entitled to a 
distributive share of the personal property of A. B., deceas- 
ed], shall well and truly pay to the said (obligee), the just 
and full sum of dollars, with lawful interest, for 

the same when thereunto require^ according to law, then thid 
obligation to be void, or else, &c. 
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Petition for sale of Real Estate. 

To T. A.^B., Surrogate of the county of 
The petitition of C. D., executor of the last will and tes- 
tament of A. B., deceased, [administrator of the personal 
property of A. B., deceased,] 
Respectfully sheweth. 

The whole amount of the personal property of the said 
Al B., deceased, which has come to the hands of your peti* 
tioner to be administered, is the sum of dollars, 

as will more fully appear by the account audited and allowed 
by the Surrogate court of the county of on the 

day of : that your petitioner has applied the same 

towards the payment of the funeral expenses and debts of the 
said deceased, in the inanner particularly mentioned in the 
said account,, and in the schedule marked A, to this petition 
annexed, and which he prays may be considered part hereof. 
And your petitioner further shews that the whole amount of 
the debts now outstanding against the estate of the said A. B., 
deceased, as far as he has been able to discover the same, is 
the sum of dollars, which will more particularly 

appear by schedule B., to this petition annexed, and which 
forms part hereof. That the deficiency is the sum of 
dollars, as will appear by the schedules aforesaid. 
And your petitioner further shews, that all the real estate 
of which the said A. B. died .seized, consists of the following 
houses, farms, lots, pieces and parcels of land, to wit : one 
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dwelling house aiid lot of ground in the of* ^ in 

tlie coiintj of ; situate, lying and being on the corner 

of Cedar and itfafn streets, being feet on Cedar and 

feet on Jlfam*street, bounded as fidlows: (take in 
boundaries)— -that the said faotise and let is worth about the 
sum of dollars, and was the place of residence of 

the said A. B., deceased, and is now occupied by his widow 
and family, (or unoccupied, as the tiruth may be). Also-^ 
(same formalities for all the different parcels of propierty). 

And your petitioner further sheweth, that (in case of a will| 
C B., G. B. and L. B* are the only devisees of said A. B., 
deceased, or in case of intestacy, Hie only heirs at /mo,) the 
said C. B. is of the age of twenty^six yeaxs^ 6. B. of the age 
of nme^en years the day of last past, and L« 

B. of the age of seven years the day of last 

past* 

Your petitioner therefore prays, dmt authority may be giv* 
en to him by the Surrogate, to mortgage, lease or sell so 
much of the said real estate, as may be« deemed necessary to 
pay the sai^^debts, and he will ever pray, &c. 

Signed. 
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County of , ss : 

On the day of , personally appeared before 

me, the subscriber, C* D*, the above named petitioner, and 
being duly sworn, deposetb, that the facts in the above peti^ 
tion contained, are true, according to hit b^t information, 
belief and knowledge. 
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Ten days, at least, before presenting the above petition, ^ 

exeeufar will cauie to be served on the minors and deviseeSf 

^ (if smy reside in the county of sudi surrogate), the foUowmg: 



/" 



38 - 



Notice to Minors of intention to apply for Chiardians* 

Surrogate court 

In the matter of the real es- 
tate of A* B.9 deceased. 

You and each of you will please to take' notice, that I 
intend to apply to the Surrogate of the county or , at 

a Surrogate court to be held before him, at the Surrogate of- 
fice, in the of , on Monday, the day of 
, at ten o'clock in the forenoon of that day, for the ap- 
pointment of some disinterested freeholder as guardian, to ap- 
pear for and take care of your interests in the proceeding in 
this matter. 

Dated the day of 183 

Signed by executor. 
To G. B. and L. B., minors. 
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Order to shew cause. 



(As heretofore used.) 
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Order for feigned Issue. 

(Caption.) 
(Title.) 

This cause having been brought to a hearing, and the 
Surrogate being of opinion, that the question of fact, wheth- 
er, &c., cannot be satisfactorily determined without a trial by 
jury, on motion of Mr. , of counsel for , 

it is ordered, that a feigned issue be forthwkh made up in this 
matter, in such form as to present the question aforesaid, and 
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further, that the same be tried at the next circuit court, to be 
held in and for the county of 
In testimony, &c. 
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Order for sale of Real Estate* 

(Caption.) 
(Title of cause.) 

On reading and fiUng affidavits of the due service and 
publication of the order to show caiise, entered in this matter 
on the day of last past, and upon the exaiiiinst- 

tion of all the proceedings in this matter, the Surrogate being 
satisfied that the requirements of the law have been in all res- 
pects complied with, in order to a decree therein ; and fur- 
ther, that the debts, for the purpose of satisfying which the 
application has been made in this matter, are justly due and 
owing, and that they are not secured by judgment or mort- 
gage upon, or expressly charged on the real estate of the said 
A. B«, deceased, (or if such debts be secured by a mortgage 
or charge, or a portion of such real estate, then [that the 
remedies of the creditor, by virtue of such mortgage, or 
charge, have been exhausted])— and further, that the person- 
al estate of the said deceased is insufficient to pay his debts, 
and that the whole of such estate, which could have been ap- 
plied to the payment of the debts of the said deceased, has 
been fully applied to the same.* And it further satisfactorily 
appearing to the Surrogate, that the monies required to satis- 
fy the said debts of the sud deceased, cannot be raised by 
mortgage or lease, advantageously to the estate, it is there- 
fore, on motion of , ordered and durected, that 
C* D. executor of the estate of the said A* B., deceased, he 
having filed the bond required by law, do and shall seU, at 
public auction, [the whole of (or) that part of] the real es- 
estate of the said A. B., deceased, which has been described 
in the petition presented in this matter, as follow^, to wit : — 
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(take in boandaries and description from the petition). — ^And 
it is further ordered, that before any sale be made of said re- 
al estate, the said executor shall give notice of the time and 
place of such sale, by posting the same in three of the most 
public places in the fourth ward^ (or town of ,) in the 

city of , (or county of ,) for six weeks, 

and shall publish the same in one of the newspapers printed in 
said city, (or county,) for six successive weeks, at least once 
in each week. And it is further ordered, that upon such sale 
or sales, the said executor may give such length of credit, not 
exceeding threes years, for not more than three-fourths of the 
purchase money, as he may deem best calculated to produce 
the highest price, to be approved by the Surrogate, under bis 
hand, in writing to be endorsed on or annexed to the terms of 
«ale, which are for that purpose to be produced to the said 
Surrogate, before the said day of sale, v 

And it is farther ordered, that before any conveyances shall 
be «xetuled of die real estate, or any part thereof, herein di- 
rected to be sold) the said executor shall make report to the 
Surrogate of his proceedings upon this order, immediately af- 
ter Midi sde or sales, for Airther directions. 

In testimony^ &c. 



^ Order for mortgaging or lemeingReal EeUUe* 

(Caption.) 
(Title.) 

(Take in the order for sale unUl the asterisk * then)--^ 
and it also jatisfadorily appearing to the Surrogate, ^at the 
monies required lo satisfy the said debts^ of <the ssad deceased, 
can be raised by mortgage^ [or by lease,} iidvant^gieously to 
the eiflaite, it is Aerefore, on mcrtion of , order- 

.^d and directed, that C^ D., eooei^or o£ the estate of ihe said 
A. B., deceased, he faavmg ffled the bond required by law, do 
itnd shaU inortgage, {or lease,] the fottowing lot, piece or 
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parcelof the real estate of the said A. B;, deceased, which 
has been described in the petition presented in this matter as 
follows, to wit : (boundaries). And it is further ordered, that 
the said mortgage shall not be for a less amonnt than the sum 
of dollars, he. 

In testimony, &c. 
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Bond to be given by Executor before order to mortgage or 

to lease is granted. 

Know, Uc. (penalty double the amount to be raised — bond 
to the people.) 

The condition of this obligation is such, that 4fHhe above 
bounden C. D., executor of the estate of A. B., deceased, shall 
faithfully apply the monies which may arise from a mortgage 
[or lease,] of certain real estates of the said A. B., deceased, 
which he did by his petition to the Surrogate of the county of 
, filed in the Surrogate office of said county, the 

day of , pray might be ordered to be mortgaged or 

leased, to the payment of the debts established before the said 

Surrogate, on granting the order, and for the accounting for 

such monies, whenever required by such Surrogate, or by any 

court of competent authority, then this obligation to be void, 

or else to remain in full force and virtue. 

Sealed and delivered > 
in presence of > (Seals.) 
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Order to appoint a person to seU^ after refusal by Executor 

to execute a bond. 
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(Caption.) 
(Title,) 

CD., executor ofihe estate of A, B., deceased, having 

F 
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refused or neglectedxs> execute the bond required by law, oo 
motion of Mr. > , of counsel for the creditors, (or 

some or one of them), it is ordered, that 6. H. (the same as 
the order for the executor (mte). 
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Notice of Sale. 

By virtue of a decree of the Surrogate of the county of 
, the subscriber, executor^ (or being for that purpose duly 
appointed,) will sell at public auction, on the day of 

next, at twelve o'clock (noon) of that day, at die inn 
kept by Peter Jones, in the of , in the county 

of , all that certain lot (the description must be particu- 

lar, and in all cases the improvements must be stated). 
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Terms of Sale. 

1st. The property mentioned in the annexed notice of sale, 
will be put up to auction in Oirce several lots, in the order 
mentioned in said notice. 

2nd. The person who bids the highest for any lot shall be 
declared the purchaser. # 

3rd. The purchaser shall pay, in cash, within twenty-four 
hours after the sale, to the Surrogate of the county of , 

one fourth of the amount of his bid, and shall execute his bond 
for the residue, to be secured by his mortgage on the premi- 
ses so purchased by him, conditioned to pay the said residue 
in three equal annual instalments, at the Surrogate office Of 
said county of , with lawful interest for the same, or so 

much thereof, as may from time to time be due and unpaid. 

4th. The purchaser may pay as aforesaid, the whole amount 
of his bid, if he prefer it. 
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5th. A deed will be made and delivered to the purchaser, 
whenever he shall have complied with the above terms* 

■s. 

6th. In case of failure on the part of the purchaser to com« 
ply with the terms aforesaid, on his part to be fulfilled, the 
property purchased by him shall be again set up at auction, 
n^n a short notice, at the risk of the first purchaser as to 
loss, and for the benefit of the estate as to gain. 

I, A. B., having purchased the lot first described in the an- 
nexed notice of sale, for the sum of dollars, do 
agree to abide by the above terms. 

Dated. (Signed.) 

(A like agreement for each purchaser.) 
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Report of Sale. 

To T. A. B., Surrogate of the county of 

In the matter of the real es- 
tate of A. B., deceased. 

I, the subscriber, executor^ (or having been duly appoint- 
ed to make sale of the property mentioned in the decree of 
sale in this matter), do hereby respectfully report : 

That in pursuance of a decree of this court, entered in 
this matter, on the day of last past, I, the sub- 

scriber, administrator (or executor) of the estate of the said 
G. D., deceased, did on the day of last past, 

cause a notice, of which the annexed schedule A is a copy, to 
be inserted in one of the public newspapers, printed in the 
said county of , for six successive weeks, as will ap- 

pear by the affidavit hereunto also annexed, marked schedule 
B ; and did also cause copies of the said notice to be affixed 
in three of the most public placesjnjthe of , in 

the county aforesaid, according to tlie directions of the sta- 
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lute in sucli case made ^nd provided, which also appears by 
the affidavit marked schedule C, hereto also annexed. That 
at the time and place of sale mentioned in the said notic^, I 
caused the premises therein mentioned to be exposed to sale, 
at public auction, under the terms hereunto also annexed^ 
marked schedule D. That all the proceedings of said sale 
were fairly conducted, and calculated to obtain the best pri<)p 
for said premises. Thstt the said premises were struck off to 
one of the town of , in the said 

county, for the sum of S , he beinj^ the highest bidder, 

who has paid into the hands of the siibscriber the sum of 
$ , and has secured the payment of the residue of his 

purchase money, and is ready and willing to receive a deed, 
as soon as this court shall confirm said sale, aiid authorize the 
subscriber to execute the same. 

All which is respectfully submitted. 

Signed. 
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Order to confirm Sale. 

(Caption.) 
(Title.) 

On filing the report of sale in this matter, setting forth 
the decree of sale made therein, on the day of 

last past; and the papers thereto annexed, by all which it ap- 
pears that C. D., executor of the estate of said, deceased, did, 
on the day of last past, (after giving due and 

legal notice thereof, and conforming in all respects to the sta- 
tute in such case made and provided), sell at public auction, 
all, S^c, and being the real estate directed by said decree to 
be sold — that L. M. was the highest bidder therefor, and be- 
came the purchaser thereof, at the sum of dollars, 
upon the terras set forth in said report of sale. And it fur- 
ther appearing, from an examination of sdd proceedings,* 
that the said sale has been legally made, and all the proceed- 

\ 
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ings legally conducted, and that the sum bid was not dispro- 
portionate to the vafaie of the property so sold — it is ordered, 
on motion of Mr. , inbehalf of said executory that 

the said sale be, and the same is hereby confirmed : and it is 
further ordered, that a conveyance for the said premises be 
made, and executed in due form of law, to the said L. M., 
upon his complying with the said terms of sale upon iiis part 
to be performed. And it is further ordered, that the monies 
arising from said sale, and the securities taken thereon^ (if 
any), be paid and brought into the office of the Surrogate 
aforesaid, without delay, to be distributed according to law. 
In testimony, &;c. 
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Order to vacate Sale, 

(Caption.) 

(Title.) 

(Take in previous order till ♦), that the proceedings were 
unfair, (or that the sum bid is disproportionate to the value 
of said premises, and that a sum exceeding such bid, at least 
ten per cent, exclusive of the expenses of a new sale, may be 
obtained for said premises) — it is therefore ordered and direc- 
ted, that the said sale be and the same is hereby vacated. — 
And it is further ordered, that another sale be had, of which 
due notice shall be given, and the said sale shall be conducted 
in all respects as directed by law. 

In testimony, &'c. 
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Affidavit to vacate Sale. 

(Title.) 
V County of ,ss: 

6. H«, of the of , in said county, being 
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sworn, deposeth and saitfa, that he has been informed aud 
verily believes, that the premises lately sold by 

, under a decree of the Surrogate of the county of 

, was sold at a price disproportionate to its valuei (or cir* 
cumstances of Jraudy or unfairness^ whatever thejf may be), 
and that he, this deponent, is ready and willing, (or that L. 
P., who has been examined on this subject^ is ready and pro^ 
poses) to give the sum of dollars for said premi- 

ses, which is at least ten per cent, advance upon said sale*— 
and further saith not« 

Sworn, &c. ^ ' Signed. \ 
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Deed of Sale. 

This Indenture madq the day of , in the 

year of our Lord one thousand eight hundred and , 

BETWEEN, of the first part, and 

of the second part : whereas,' at a Surrogate court 
held for die county of , at the of , in the 

year , before T. A. B., Surrogate of said county, it 

was ordered and directed as follows : 

(Take in decree of sale, which is already in appendix.) 

And whereas, also, at a Surrogate court held as aforesaid, 
on the day of , in the year aforesaid-^^it was 

further ordered as follows, to wit : 

(Take in order to confirm sale.) , 

NoWf therefore^ thisindentui^ witnesseth, that the said par- 
ty of the first part, for and in consideration of the premises, 
and of the sum of dollars to him in hand paid, 

hath granted, bargained, sold, transferred and assigned, 
and by these presents doth grant, bargain, sell^ transfer and 
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assign unto the said , of th« second part, 

all (including the premises decreed to be sold), together with 
all and singular the hereditaments and iqipurtenances there- 
unto belonging, or in any way appertaining, and the rever- 
sion and reversions, remainder and remainders, rents, issues 
and profits thereof; and ako all the estate, right, title, inter- 
est, claim and demadd whatsoever, which of right appertain- 
ed to, or were vested in , deceased, at the 
time of his death, y^ee and discharged of all claim for dower 
of , widow of said ^ 
deceased. To have and to hold to the said , of 
the second part, heirs and assigns forever, to the sole 
and only proper use, benefit and behoof of the the said part 
of the second part, heirs and assigns forever. 
In witness, &&c. 
Sealed and delivered. Seals. 
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Consent of Widow to accept a sum of money in lieu of 

Dower. j 

Surrogate court. 

In the matter of the real es- ) 
^ tate of A. B., deceased. ) 

I, M. B«, widow of the said A. B., being entitled to dow- 
er in certain lands and real estate mentioned and set forth in 
the decree of sale in this matter, made the day of 

last past, (or instant), and to which, of record in the of- 
fice of the Surrogate of the county of , for great- 
er certainty reference is hereby made, do hereby, in confor* 
mity with the statute in such case made and provided, con- 
sent and agree to accept such sum, in gross, in lieu of said 
dower, as shall be deemed by the said Surrogate, upon the 
principles of law applicable to annuities, a reasonable satis- I 
faction for such dower. 
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Witness my hand and seal^ this day of 

A. D. 183 

Sealed and delivered > 

in presence of y Signed.— Seal. 
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Order to invest the Widow's Dower. 

(Caption.) 

In the matter of the real es- 
tate of A. B., deceased. 

M. B., widow of the said A. B., deceased, and entitled 
to dower in the real estate of the said deceased, having re* 
fused to accept a sum in gross in lieu of said dower, it is there- 
fore, in pursuance of the statute in such case made and pro- 
vided, ordered and directed, that the sum of dol- 
lars, (one third of the amount of sales), be invested by the 
said Surrogate, in some permanent security, on annual inter- 
est. And it is further ordered, that the said interest be paid 
to the said M. B., from time to time, as the same shall be 
paid into court. 
In testimony, &c. 
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Notice upon which the preceding Order is founded. 

To M. B., widow pf A. B., deceased. 
Madam, 

Please to take notice, that upon a sale recently made, 
hy virtue of an order of the Surrogate of the county of 

, the sum of dollars was raised, and such 

proceedings were thereupon had before the said Surrogate, 
that your claim of dower in the lands of your late husband, 
sold as aforesaid, has been barred — and unless you agree to 
accept of a sum in gross in lieu of dower, according to law, 
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I shall apply to t|ie said Surrogate, to invest one third of said 
suBi of dollars, for your use for Ufe. 

Signed by Executor^ 
(or person authorized to sell.) 



/ 
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Order for Distributiom 

(Caption.) 

In the matter of the real es- 
tate of A.. B-, deceased. 

The monies arising from the sale of the real estate of A« 
B.) deceased, amounting to the sum of dollars, 

having been paid into this court by C. D., executor of the es- 
tate of said deceased, and on reading and filing affidavit of 
the due publication of notice of distribution, it is ordered, that 
the sum of dollars, be paid out of the same, to 

M. B., widow of said deceased, in lieu of her dower in the 
estate of said deceased, sold by order of this court, she hav- 
ing consented to accept a sum in gross, according to law, [or 
that the sum of dollars, having been heretofore 

invested for said widow, according to law, it is ordered], that 
the residue of said monies, amounting to the sum of 
dollars, be paid out and distributed, as follows, to wit: to C* 
D., executor aforesaid, the sum of dollars, for 

his expenses, duly proved, on said sale; to the Surrogate 
aforesaid, for his charges, the sum of dollars. — 

And it appearing, that after the deductions heretofore made, 
that there remains in court, to be distributed, the sum of 
dollars : and it further appearing, that the debts of the said 
A* B«, deceased, amount to the sum of dollars, 

and that the said balance of dollars is sufficient 

to pay the same, (or that the said balance is insufficient to pay 
the said debts) : and it further appearing, that G. F., L. T, 
and J. H., are creditors of said deceased — the said G. F. to 
the amount of dollars : the said L. T. to tlie 

G 
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amounf of dollar^ ; the said J. H* to the amount of 

dollars, it is therefore further ordered, that they, the 
said creditors, be paid the amounts respectively aforesaid, (or 
a rateable proportion, and if debts not due, order for pay- 
ment, with rebate of interest). 
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Petition hy c Creditor for sale of Real Estate, 

To the Surrogate of the county of 
The petition of , a creditor of the es- 

tate of A. B., deceased, 
Sheweth : ^ 

That C. D., executor of said estate, did, on the 
day of , render his stocount to the said Surrogate, by 

which it appears there were not sufficient assets to pay the 
debts of said deceased ; that since that time, he, the said C 
D., has taken no proceedings to raise sufficient funds out of 
the real estate of said deceased, as your petitioner is informed 
and verily believes. 

Your petitioner therefore prays, that he, the said C. 
D*, executor aforesaid, may be compelled to proceed 
to sell said real estate, according to law* 
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Order to show cause, founded on the preceding Petition. 

In the matter of the real es- > 
estate of A. B., deceased. ) 

On reading and filing the petition of L. M*, a creditor 
of said deceased, and on motion of Mr. , in be- 

half of said L. M., it is. ordered, that C. D., executor of the 
estate of said A. B., show cause before the said Surrogate, at 
bis office, in the of , on Monday, the , 

day of next, why he should not be required to proceed 



\ 
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and sell, or otherwise dispose of the jeahjstate of the said de- 
ceased, for the payment of his debts* 
In testimony, be. 
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Petition by Miviorfor Cruariian. 

To the Surrogate of the county of 
The petition of A. B., 
Respectfully sheweth : 

That your petitioner is of the age of sixteen years ; 
that he is a son (or daughter) of C. B., late of the of 

, in the county of ; that your petitioner has 

been informed, and therefore, so states the fact to be, that he 
is entitled to a considerable real and personal estate, as fol- 
lows, to wit : (state the nature and value of the property, as 
nearly as can be ascertained) — that your petitioner is now a 
resident of the of , in the county of , (the 

county of the Surrogate to whom petition is presented), and 
18 desirous to have a guardian appointed, to take charge of 
the person and estate of your petitioner, during his minority. 
Your petitioner therefore prays, that L. M., of the 

of , in the county of , may 

be appointed such guardian, according to law. 
Dated* (Signed.) 
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Petition in behalf of a Minor under 14 years of age, for 

GuaHtian. 

To the Surrogate of tte county of 
The petition of A. B., mother of M. B., a minor. 
Respectfully sheweth : 

That the said M. B. is a minor child of your petition-* 
er, and her late husband C. B., deceased ; that the said M. 
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B. is now of the age of four years, three months and six days, 
and is seized and possessed of, or entitled to the following re- 
al or personal estate : (describe the estate particularly) — that 
the said M. B. is now a resident of the county of (the 

county of the Surrogate). And your petitioner further shew- 
eth, that on account of the tender age of the ssud minor, and 
his inability to protect his own rights, it is necessary and pro* 
per that some person be appointed guardian of ssud minor. 

Your petitioner therefore prays, that she, your pe- 
titioner, or some discreet and proper person may 
be appointed guardian of said minor, and she will 
ever pray, &c. 
Dated* Signed. 



'OOO* 



Order for hearing on petition for Guardian. 

(Caption.) 

In the matter of) 
A. B.| minor. ) 

On reading and filing the petition in this matter, it is 
ordered, that Monday, the day of next, (or in- 

stant), be assigned for the hearing of the application. And 
it is further ordered, that within days, a copy of this 

order be served on the relatives of said minor, residing in said 
county of 
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Bond to Minor. 

Know all men by these presents, that we, 

, are held and firmly bound unto , 

child of , in the sum of 

dollars, money of account of the United States : to be paid 
to the said s or to certain attorney, 
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heirs, executors, administrators or assigns : to the which pay- 
ment well and truly to be made, we bind ourselves, our heirs, 
executors and administrators,* and each and every of ^them 
jointly and severally, firmly by these presents. Sealed with 
our seals. — Dated the day of , in the year 

of our Lord one thousand eight hundred and 

The condition of this obligation is such, that if the above 
bounden , who is this day appointed 

guardian of the above named , do and 

shall, well and faithfully, in all things, discharge the duty of 
guardian to the said , according to the 

laws of this state, and render a just and true account of all 
monies and property received by him, and of the application 
thereof, and of such guardianship in all respects, before any 
court having cognizance thereof, when thereunto required, 
then this obligation shall be void, otherwise to remain in fall 
force and virtue. 



Sealed and delivered 



} 



in presence of y (Seals.) 
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Order to show cause why Bond should not he prosecuted* 

(Caption.) 

In the matter of > 
A. B., a minor. > 

On reading and filing the petition and complaint in re- 
lation to the acts of the guardian of said minor, it is ordered, 
that 6. H., the guardian aforesaid, be and he is hereby re- 
quired, personally to be and appear in this court, wherever 
the same may then be held, on Monday, the day of 

next, at the opening of the court on that day, to show 
cause why the bond given by the said 6. H., to the said mi- 
nor, should not be prosecuted. And further, that a copy of 
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this ord,er be served on L. S., the surety in said bond named, 

- — s. 

at least days before the said day pf next. 

In testimony, he. « 
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Order to prosecute Guardian's Bond. 

(Caption.) 

In the matter of 
A. B., a minor. 

This matter coming x)n to be heard this day, on reading 
and filing affidavits of the due service of the order to show 
cause, and on hearing the proofs and allegations of M. B., in 
behalf of said minor, and of 6. H., the guardian, and after 
due deliberation thereon, [or the said 6. H. neglecting to ap- 
pear], it is ordered, that the said minor have leave to prose- 
cute the bond filed in the Surrogate office of the county afore- 
said, made and executed by the said G. H., guardian afore- 
said, together with L. S. his surety, and recover thereon 
whatsoever, by a court of competent jurisdiction, may be 
deemed just and lawful. 

In testimony, &c. 

( 
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Appointment of Guardian to a Minor under 14 years. 

The People of the state of New- York, by the Grace of 
God, free and independent. 

To all whom these presents shall come or may concern, 
greeting: Be it known, that on the day of , appeared 
before our Surrogate of our county of , in the state of 

New-York, , of the of , in 

the county of , who is the of 

child of , and he, the said 

, having prayed that may be ap- 
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^ pointed guardian of the said , minor and 

the said , having consented to act as guardi- 

an to the said , minor it was by our 

said Surrogate ordered, that^the said , be 

the guardian to die said , minor upon 

executing bond to the said » minor^ 

^ in the penal sum therein mentioned : conditioned, 

that the said , shall in all things discharge 

the duty of a guardian to the said , minor 

according to the laws of this state, and render a just and true 
account thereof, before any court having cognizance thereof, 
when thereunto required. And the said , hav- 

ing executed such bond this day, with the requisite security, 
he is therefore, in the name of the people of the state of New- 
York, and by virtue of the power vested in our said Surro- 
gate, admitted and appointed the guardian of said minor. 

In testimony whereof, the said Surrogate 
hath hereunto set bis hand, and affixed 
the seal of the Surrogate office of the 
county of , aforesaid, at the 

of , the day of , in 

the year of our Lord one thousand eight 
hundred and , and of our in- 

depence the fifty- 
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Allowance of ChAordian to a Minor over 14 years. 

The people of the state of New -York, free and inde- 
pendent : 

To all to whom these presents shall come or may con- 
cern, greeting : Be it known, that on the day of , ap- 
peared before our Surrogate of our county of , in the 
jstate of New-York, , child of 

9 and he, the said , having 

chosen » <^f 9 in the coun- 
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ty of » to be guardian : aud the said 

, being personally present, having consented to act as 
guardian to the said minor it was by our Surrogate afore<- 
said, ordered, that the said , be the guar- 

dian to the said minor upon executing bond to the said 
minor in the penal sum of dollars, conditioned, 

that the said , shall in all things discharge 

the duty of a guardian to the said minor according to th9 
laws of this state ; and render a just and true account tJbere-^ 
of, before any court*having cognizance thereof, when there- 
unto recpiired. And the said having exe- 
cuted such bond this day, with the requisite security, he is 
therefore, in the name of Uie people of the state of New- York, 
and by virtue of the power in our sai4 Surrogate vesteda al- 
lowed to be the guardian of the sadd minor. 

In testimony whereof, the said Surrogate hath 

hereunto set his hand, and affixed the seal 

of the Surrogate office of the county of 

aforesaid, at the of , the 

day of , in the year of our 

Lord one thousand eight hundred and 

, and of our independence 
the 
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Petition of Ward for ticcount by Chuxrdian* 



To the Surrogate ofme county of . 
The petition of A.. B., a minor, 
Respectfully sheweth : 

That on the day of , L. M^ of the 

of , in the said county, was duly appointed guardian 

of your petitions ; and your petitioner further sheweth, that 

the said L. M., immediately thereafter possessed himself, as 

such guardian, of considerable real and personal estate of 



57 



your petitioner^ and is, and has been wasteful and extravagant 
of the same, (or some good and sufficient cause). 

Your petitioner therefore prays, that the said L* 
M., may be cited to account according to law, 
and will ever pray, &e* 
Dated. 
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Petition of Guardian to compel Ward to attend account. 

To the Surrogate of the county of 
The petition of L* M., 
Respectfully sheweth : 

That on the day of , he, your petitioner, 

was duly appointed guardian of A. B., of said county, a mi- 
nor, who has now arrived at, and is past the age of twenty- 
one years, and your petitioner is ready and willing to settle 
his accounts as such guardian. 

Your petitioner therefore prays, that citation 
be issued by this courts according to law^ 
to said A. B., to attend the settlement of the 
accounts of your said petitioner. 
Dated. 
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Citation for settlement upon foregoing Petition. 

The People of the state of New York, by the Grace of 
God, free and independent. 

To J — W , a ward of our Surrogate of our coun- 
ty ^^ y greeting: 

Your are hereby cited and required, personally to be 

and appear before our Surrogate aforesaid, on Monday, the 

day of , at the opening of the Surrogate court 

on that day, to be present and attend to the settlement of the 

H 
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accQUHts of Vf^ — R-i , who was, on the day of 

, appointed your guardian, and hereof fail not at your 
peril. 

Witness , Surrogate of our 

said county, and the seal of our Surrogate 
office, at the of , in the coun- 

ty of , the day of , 

A. D. 18S 
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Decree on' Guardian accounts. 

(Caption.) 

In the matter of J — W- , > 

a minor. > 

Proof being made of the due service of the citation in 
this matter, and W. R ^ ' , the guardian of said minor, hav- 
ing this day appeared in court, and, under his own oath, sup^ 
ported by vouchers, having rendered his guardianship ac- 
count, by which it appears that he has received, in rents and 
profits of land, and from all other sources, the sum of $ 

, from the day of his appointment until this day, and that 
he has expended, in and for the maintenance and suf>port of 
the said minor, including the charges and commissions of said 
guardian, the sum of $ , and that there now remains 

in his hands a balance of t , due to said minor ; all 

which will more fully and at large appear, by reference to the 
said account of said guardian, on file and recorded in the 
books of said Surrogate — ^it is ordered, (if the applicant for 
the account is still a ward, the order will be to invest balance, 
if more than necessary for present use, or if of full age, to pay 
over to the said applicant, and in general other provisions 
will become necessary, as the case may require.) 
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Form of Appeal, 

To the Sarrogate of the county of 
The petition of A. B., 
Sbewetb : 

That your petitioner feels himself aggrieved by a de- 
cree of said Surrogate, made the day of last, in 
a matter depending before said Surrogate, entitled '' In the 

matter of J— W , a minor", and hereby appeals to the 

Chancellor of the state of New- York. 

Your petitioner therefore prays, this may be 
considered notice of said appeal, and that 
the Sarrogate will prepare the proceedings 
required by law, to effectuate such appeal, 
and he will, &c. 
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Bond on Appeal. 



Know all men by these presents, that we W. R , 

i S , and P H. S , all of the 

of , in the county of , are held and firmly 

bound unto , in the sum of one hundred 

dollars, current money of said state, to be paid to the said 

: to the which payment well and truly to be 
made, we bind onrtselves and each of us, our and each of our 
heir^, Executors and administrators, jointly and severally, 
firmly by these presents. Sealed with our seals, dated the 

day of , in the year of our Lord one thousand 

eight hundred and 9 sind of our independence 

Ave 

The eoiidilidn of this obligation is such, that if die above 
bounden , who has lately [this day] filed 

his petition of appeal with the Surrogate of the county of 
, from a certian order or decree of said Surrogate, made 
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*^ In the matter of J — W , a mioor", on the day 

of , shaU prosecute with all speed his said appeal to ef- 

feet, and shall pay all costs and charges that may he adjodg- 

cd against him by the coort of Chancer}- of the state of New- 

Tork, then this obligation to be void, or else to remain in full 

force and effect. 

Sealed and delivered > 
in the presence of 3 (Seals.) 
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Band an an Appeal made by a party from arty of the Orders 
of a Surrogate enumerated in sec. iii, tit, 3, chap. 9, part 
3, vol. 2^ page 610 of the Revision. 

Know all men by these presents, that we, A. B., C. D. 
and E. F., of, &c. are held and firmly bound unto 

, in the sum of one thousand dollars, current money of 
said state, to be paid to the said : to the 

which payment well and truly to be made, we bind ourselves 
and each of us, our and each of our heirs, executors and ad- 
ministrators, jointly and severally, firmly by these presents. 
Sealed with our seals, dated the day of , in the 

year of our Lord one thousand eight hundred and , 

and of our independence the 

The condition of this obligation is such| that if the above 
bounden A. B., who has lately [or this day] appealed from 
an order [or decree] of the Surrogate of the county of , 

made the day of , in a certain cause then de- 

pending before the said Surrogate, and entitled [as the title 
may be], shall, in case the said order [or decree] of the said 
Surrogate shall be affirmed by the Chancellor of the state of 
New-York, surrender himself to the custody of the Sheriff of 
, within twenty days after such affirmance, then this 
obligation to be void, or else, &c. 

Sealed and delivered > 

jn presenile of ) Seals. 
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Petition for removal of Guardian. 

To the Surrogate of the county of 
The petition of [any ward, or any relative in his behalf, 
or the surety of a guardian], 
Respectfully sheweth : 

That on the day of , one W R 

was duly appointed guardian of J W , [or your 

petitioner] : that having executed the bond required by law, 

he, the said W R , entered upon the duties of his 

office, and possessed himself of all the estates of the said J — 
W , [or your petitioner]. And your petitioner further 
sheweth, [that the guardian is incompetent, or is wasting the 
real or personal estate of his said ward, or is guilty of any 
misconduct, stating particularly the cause of complaint], all 
which your petitioner is ready to verify, as the Surrogate may 
direct. 

Your petitioner therefore prays citation to said 
guardian, to be and appear in this court, to 
show cause why he should not be removed 
from his said guardianship, according to 
law, and he will ever pray, S^c. 
Dated. Signed. 
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County of , ss : 

A. B., the petitioner above named, being duly sworn, 
saith, that the facts stated in the preceding petition, by him 
subscribed, are true, to the best of his knowledge, information 
and belief. 

Sworn before me this ) Signed, 

day of , 183 ) 
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Citation to Chmrdian to show caust why he should not ht 

removed. 

The People of the state of New^Yotk, by the Grace of 
God, free and indepeDdent. 

To J W , guardian of W— R-^— , a minor, 

greeting : 

We command yon. that you petBOoally be and appear 
brfore our Surrogate of our county of , on Monday, 

the day of next, at a Surrogate court then to be 

held, at the opening of the court on that day, at the Surrogate 
office in the of , in the county of , to show 

cause why you i^ould not be removed from your guardian^ 
$hip of said minor, and hereof fail not at your peril. 

Witness T. A. B., Surrogate of said c(^VLtkiy 
and the deal of bis office, at the of 

, in said county, the day ci 

, A. D. 183 
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Order to remove Chiardian* 

(Caption.) 

In the matter of J. W., guar- 
dian of W. R. 

On reading and filing affidavit of the due service of 

the citation issued and tested in this matter, the day 

of , and counsel havkig been heard on Ae proofs in 

1km inalter) after due deliberation, die Surrogate doth orderi 

and it is hereby ordered and decreed, that the said J« W. be^ 

and he bereby is removed from his office of guardEan of the 

said W. R. 

In testimony, be. 
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Petition by Widow for her Dower* 

To the Surrogate of the county of 
The petition of C* B*, widow of A. B*, deceased. 
Respectfully sheweth : 

That the said A. B», then of the of , iti 

the county of , departed this life^ on or about the 

day of 9 in the year of our Lord one thousand eight 

hundred and , leaving your petitioner, his lawful 

wife, him surviving: that the said A« B* died seized of all that 
certain lot of land, [describe all the land of which dower is 
claimed, and the place where situated]. And your petitioner 
further shew^, that dower in the said land has never been 
assigned to her. 

Ypnr petitioner therefore {^ays, that such pro* 
ceedings may be had, in this court, as will 
enable her to have her dower assigned, and 
she will ever, be. 
Dated. Signed, 
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Couatyof ,S8: 

(Usual affidavit.) 



Notice of the application for Dower, ia ie sensed with copy 

of foregoing Petition* 

To A. B. and C. D« 

You will please to take notice, that a petition, of wbick 
the aniie:i;ed i& a copy, will be presented on Monday, the 

day of next, (at least twen^ days before the pe- 

tition k presented), at the opening of the court on that day, to 
the Surrogate of the county of , at the Surrogate of* 



^ 
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fice in the of , and a motion will then and there 

be made, for such order as the said Surrogate shall deem 
proper to make in the premises* 

Signed by Widow, 
Datedw or her Attoniey. 
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Notice to WidoWy to demand her Dower, 

To C. B., widow of A. B., deceased. 
Madam, 

You are hereby required to make demand of your 
dower in the following lands and premises, of which your late 
husband, A. B., died seized, to wit: (describe lands). And 
you are hereby also notified, to make such demand, within 
ninety days after the service of this notice, or I shall proceed 
to have the same assigned to you ^according to law. 

Yours, &c* 
Dated. , Signed. 
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Petition by Heirs or Otmers for Dower^ when Widow ne- 
glects to make demand. 

To the Surrogate of the county of 
The petition of G. H., (heir, owner or guardian), 
Respectfully sheweth : 

That A. B.9 then of the of , ia 

the county of , died on the day of , leav- 

ing certain real estate in the county of (die county of 

the Surrogate), to wit : (describe estates). And your peti- 
tioner further sheweth, that C B., widuw of said deceased, 
although duly notified so to do, (as will appear by the affida- 
vit and notice accompanying this pedtion), [or hath neglect- 
ed, for one year since the death of her said husband, to apply 
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for her dower], hath, and still doth refuse to apply for her 
dower in said described lands and premises, as required by 
law. 

Your petitioner therefore prays, that such pro- 
ceedings may be had in the premises, that 
the dower aforesaid may be assigned to said 
C. B., and he will ever pray, fcc. 
Dated. Signed. 

N. B. 20 days notice of application, to be served with co- 
py of petition. 
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Order for Admeasurement. 

In the matter of dower in the ) 
lands of A. B., deceased. > 

Upon the presentation of the petition in this matter, 
and on reading and filing affidavit of the due service of a co- 
py of said petition, and of a notice of this application, and af- 
ter hearing all parties interested in said application, it is or- 
dered and adjudged, that admeasurement be made of the 
dower of C* B., widow of said A, B., in the following lands 
and premises, to wit : (description of lands.) And it is far- 
ther ordered, that A. D.,*G. T. and V. W., three reputable 
and disinterested freeholders, be and they hereby are appoint- 
ed Commissioners, for the purpose of making such admeas* 
urement, who shall make report of their proceedings under 
this order, to this court, on or before the day of 

next. • 

lu testimony, &c. 

I 



66 



Order to enlarge the time for Commissioners to report. 

(Caption.) 

In the matter of dower, in the 
lands of A. B., deceased. 

Upon application of , and for 

good cause shewn, it is ordered, that the time for the commis- 
sioners appointed in this matter, to report, be extended until 
Monday, the day of , at the opening oT the court 

on that day. 

In testimony, &c. 
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Order to compel Report. 

(Caption.) ' 

In the matter of dower, in the lands > 
of A. B., deceased. ) 

L. M., S. P. and V. W., commisioners heretofore du- 
ly appointed having neglected to make report as required by 
a previous order of this court, on motion of , 

in behalf of , it is ordered, that the said com- 

missioners make report according to law, of their proceed- 
ings in this matter, on Monday, the day of , at 
the opening of the court on that day^ or show cause why an 
attachment should not issue against them. 
In testimony, &c. 
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Order to change Commissioner. 

(Caption.) 

In the matter of dower, in the lands > 
of A. B., deceased. ) 

L. M., S. P. and V. W., the commissioners heretofore 
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appointed in this matter, having neglected to make report, 
as required by the orders of this court, on motion of Mr. 

, in behalf of , it is ordered, that 

■ 

C. D., P. S. and U. T., be and they are hereby appointed 
commissioners, in the place and stead of the said L. M., S. 
P. and V. W., who are hereby removed from their said of- 
fice. And further, the commissioners hereby appointed pro- 
ceed immediately, after being duly sworn, to make admeasure- 
ment of the dower, of C. B., the widow of the said A. B., de- 
ceased, of, in and to the following lands and premises, to wit : 
(description of land and previous order to the end thereof.) 
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Report of Commissioners. 

* 

To the Surrogate of the county of 
We, L. M., S. P. and V. W., commissioners duly ap- 
pointed by this court, oh the day of last past, 
to make admeasurement of the dower of C. B., widow, in the 
lands and premises of her late husband A. B., deceased, do 
hereby certify and report, that after having been duly sworn, 
we proceeded to execute the trust reposed in us, and after ex- 
amination and survey of the said land and premises, we set 
ofii as and for the dower of the said widow, the following, be- 
ing part and parcel of said premises, to wit : (a particular de- 
scription of the dower lands, with courses and distances, &;c.) 
And we do hereby further report, that our charges amount 
to the sum of dollars, the particular items of 
which are as follows, to wit : (every charge, item by item.) 
All which is respectfully submitted. 
Dated. Signed. 
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Order to confirm or set aside Report 6f Commissioners* 

(Caption.) 

In the matter of dower in the lands ) 
of A. B., deceased. 5 

Upcm the coming in of the report of L. M., S. P. and 
V. W., the commissioners appointed to admeasure dower in 
this matter, and upon hearing the parties in interest in this 
matter, and after due deliberation, it is ordered, that the said 
report be and the same is hereby confirmed — [or that the said 
report be and the same is hereby set aside, and G- T., J. L. 
and P. O. are hereby duly appointed commissioners to make 
admeasurement of the dower in this case, pursuant to the for- 
mer decree in this matter, and are hereby required to make 
report of their proceedings therein, on Monday, the 
day of next, at the opening of the court on that day.] 

In testimony, &c. 
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Appeal from Order of Surrogate. 

To the Surrogate of the county of 
The petition of C. B., 
Respectfully sheweth : 

That your petitioner feels aggrieved by the order of 
this court, made " In the matter of dower in the lands of A. 
B., deceased," on the day of ^ , and hereby ap- 

peals to the Supreme court of this state, from the said order. 

Your petitioner therefore prays, this, his ap- 
peal, may be Hied, upon his executing the 
bond required by law. 
Dated. 
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Bond required upon Appeal in Dower. 

Know all men by these presents, that we 

, are held and firmly 
bound unto , in the sum of one hundred 

dollars, current money of said state, to be paid to the said 

: to the which payment well and truly to be 
made, we bind ourselves and each of us, our and each of our 
heirs, executors and administrators, jointly and severally, 
firmly by these presents. Sealed with our seals, dated the 

day of , in the year of our Lord one thousand 

eight hundred and , and of our independence 

the 

The condition of this obligation is such, that if the above 
bounden , who hath appealed to the Su- 

preme court of Judicature of the state of New-York, from an 
order made by the Surrogate of the county of , on the 

day of , entitled " In the matter of dower in 

the lands of A. B., deceased," shall diligently prosecute such 
appeal, and shall pay all costs that may be adjudged by the 
Supreme court against him, the said , then 

this obligation to be void, &c. 

Endorsement on said Bond: — I, , Surrogate 

of the county of . , do hereby approve of the sufficiency 
of the security in the within bond. 

Dated* 
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Transcript of the proceedings in Dower before the Surro^ 

gatCj to be sent up en Appeal. 

The People of the state of New-York, by the Grace of 
God, free and independent* 

To all whom these presents may come, greeting :— - 



\y 
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Know ye, tliat among the records remaining in the office of 
our Surrogate of our county of , there is a certain 

petition, in the words and figures following, to wit : 

[Take in the petition.] 

And also the following papers and proceedings, to wit : 

[Insert here all affidavits, notices, orders, reports, and all 
other proceedings, together with the appeal, according to 
their respective dates, entries, fee, and then at the end]— 

In testimony whereof, we have caused the seal of 
office of our said Surrogate, to be hereunto 
affixed. — ^Witness T. A. B., Surrogate of the 
county of , at the of , 

the day of , in the year, &c. 

(Seal.) T. A. R 



000' 



Petition for leave to prove a Will of Real Estate. 

To the Surrogate of the county of 
The petition of L. M., 
Respectfully sheweth : 

That your petitioner is the executor named in th^ 
last will and testament of A. B., late of the of 

, in the county of , deceased — [or is a son and 

heir, or otherwise, as the truth may be] — ^and is desirous to 
have proof thereof taken, as of a will of real estate, accord- 
ing to law* And your petitioner further sheweth, that he has 
caused notices to be duly served on C. B., M. B. and. L. B., 
the heirs at law of said deceased, as will more fully appear, 
by affidavits of such service, which your petitioner will pro- 
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dttce to this court, at the time assigned for the hearing of this 
matter* 

Your petitioner therefore prays, that he 
may be permitted to produce before this 
court, the subscribing witnesses to said will, 
and such other necessary proof, as by thb 
court may be deemed proper, and your pe- 
titioner will ever pray, fcc. 
Dated. Signed. 
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Notice hy Person intending to apply to the Surrogate for 

proof of a Will of Real Estate. 

JL o A* B«, 

You will please to take notice, that I shall, on Mon- 
day, the day of , apply to the Surrogate of 
the county of , wheresoever his court shall then be 
held, at ten o'clock in the forenoon of that day, to take the 
proof of, and record the last will and testament of C. B., late 
of the of , in the county of , deceased ; 
which said will is dated the day of , in the 
year of our Lord one thousand, &c. 

Yours, be. 
Dated. L. M* 
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Affidavit of service of Notice to prove a Will of Real JB*- 

tate. 



Surrogate court. 

In the matter of prov- '> 
ing the last will of A. B., > Real Estate, 
deceased. ) 

J. K., of the of , in the county of 
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i being duly sworn, deposeth and saitb, that he did, on the 
day of last, serve the notice hereunto annexed, 

on C* B., one of the persons therein named, by handing to 
the said C. B., a true copy thereof, And further, that on 
the same day he served the said notice on G. T., the guardi- 
an of L. B., an infant, by handing to the said 6. T., a true 
copy thereof, and further saith not. 

Sworn, he. J. K« 
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Petition of the County Treasurer for Letters of Adminis* 

tration, -^ 

To the Surrogate of the county of 
The petition of J. H. W., 
Respectfully sheweth : 

That your petitioner is Treasurer of the county of 
, duly qualified to act : that A« B., then a resident of 
the of , in the of , lately, to wit: 

on the day of , died, leaving assets in the said 

county of amounting to one hundred dollars or more^ 

£or that assets to the amount of $ , have since his 

death come into the county of aforesaid]. And your 

petitioner further sheweth, that no letters of administration 
have been granted of, and upon the estate of the said de- 
ceased, as your petitioner believes. And your petitioner fur- 
ther sheweth, that there is no widow nor other relative in the 
said county, entitled or competent to take letters of adminis- 
tration on the estate of the said deceased. 

Your petitioner therefore prays, that let- ' 
ters may be issued to your petitioner, on 
the estate of the said deceased, according to 
the statute in such case made and provided, 
and he will ever pray, &c. 
Dated. Signed 
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Proof having been made to the surrogate, that there is a 
widow or relatives of any person dying intestate, in his coun- 
ty, but that there ar^ creditors, or relatives of the deceased, 
residing more than one hundred miles from the residence of 
such surrogate, and that the effects of the deceased are in 
danger of waste or embezzlement, (of the manner and nature 
of which proof, the surrogate will give his own directions), 
the surrogate will enter the following 

Order directing County Treasurer to seize and secure effects* 

At a Surrogate court, held for the eoan^ of , 

at &c. the day of ,183 

Present— T. A. B., Surrogate. 

In the matter of the per- ^ 
sonal estate of A* B., de- > 
ceased. } 

On reading and ^ing the affidavits presented in this 
matter, and on motion of Mr. , it is ordered, that 

J. H. W., Treasurer of the county of aforesaid, be, 

and he hereby is, authorised to seize and secure the effects of 
the said A. B., deceased, withiti the said county, or elsewhere, 
or any part thereof, and for that purpose to maintain a suit 
or suits in his name of office. 

In testimony, &c. 



-oeO' 



Upon producing to the surrogate, or in his absence, to the 
first judge, an affidavit, of the concealment or withholding any 
of the effects of a deceased person from the treasurer of the 
county, the surrogate will issue the following 

K 
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Subpcena. 

The People of the state of New-York, fee 
To A. B , C. D. and L. F., Greeting : 

You and each of you, are hereby required, personalty 
to be and appear before our Surrogate of our county of 

, on the day of , at o'clock in the 

noon of that day, for the purpose of being examined as 
to the estate and effects of J. H., deceased : and hereof fail 
not under the penalty of the law. 
Witness, fac. 



Warrant to seize effects. 

To the Sheriff, Marshals and Constables of the coun- 
tyof 

Greeting : • 

Yon are hereby cosimanded to search for and aeke 
all the goods and effects of A. B«, deceased, within your bail- 
wtck, and for that purpose, to break opes any house in the 
day time, if necessary, and to deliver all such prop^ty as 
you may seize by virtue of this warrant, to J. H. W., Treas- 
urer of the county of 

Witness my hand and ^eal of office, at 
^ ,the day of 183 

T. A. B., Surrogate 
of the county of 
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Bond by person having possession of the property of a de- 
ceased person^ in order to stay a warrant. 

Enow aU men by these presents, that we, C. D., J* H. 
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and L. M*, are held and firmly bound unto J. H. W*, Treas- 
urer of the county of , in the sum of dol- 
faursy to be paid to the said J. H. W., Treasurer^ as afore-^ 
saidy and to his successor and successors in office. To the 
which payment well and truly to be made, we bind ourselves 
and each of us, and our and each of our heirs, executors and 
administrators, jointly and severally, firmly by these presents. 
Sealed, inc. 

Whereas, there is at present in the hands and possession, or 
under the control of the above bounded C. D., the following 
articles and property, to wit : (here enumerate all the effects). 
Which ssdd enumerated property and effects, are claimed by 
the said Treasurer of the said county of , as belonging 

to the estate of A. B., deceased, and of which the said Treas- 
urer has a right to possession, according to law. Now, 
therefore, the condition of this obligation is such, that if the 
above bounden obligors, or one or either of them, shall ac- 
count for, and pay to the said Treasurer of the county afore- 
said, the full value of the said above enumerated articles and 
property, whenever it shall be determined, in any suit to be 
brought by the said Treasurer, that the said property belongs 
to the estate of the said A. B., deceased, which the said 
Treasurer has, by law, authority to collect, then this obliga- 
tion to be void, or else to remain in full force and effect. 

Sealed and delivered ) 

in presence of > Signed, (L. S») 
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Order to sell Property which is perishable* 

(Caption.) 
(Title.) 

It appearing by affidavit on file, that certain articles 
of personal property of A. B., deceased, now in the hands of 
J. H. W., Treasurer of the county of , are of a per- 
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ishable nature, and that it is necessary that the same be sold, 
on motion of Mr. , it is ordered that the said coun- 

ty Treasurer do sell, at public auction, on the day of 

, next [or instant], all the chattels, property and ef- 
fects, mentioned and set forth in the schedule annexed to said 
affidavit, after giving days notice of such sale, to be 

published in one of the newspapers printed in said county 
of 
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Letters to collect having been issued to the county treas- 
urer, the surrogate will cause to be published, the following 

Notice of the appointment of a Collector. 

Gounty of > 

Surrogate office. 3 

All persons claiming a right to administer upon the 
estate of A. B«, late of, &;c., deceased, are hereby notified and 
required to appear and interpose such claim, before the Sur*- 
rogate of the county of , aforesaid, on or before the 

day of next, or in default thereof, administra- 

tion will be granted according to law, to the Treasurer of the 
county of 

Dated. 
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If, at the expiration of the foregoing notice, or before, let- 
ters shall be granted to any person entitled thereto, the coun- 
ty treasurer will present to the surrogate the following 
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Petition for discharge* 

To the Surrogate of the county of 
The subscriber, Treasurer of said county, 
Respectfully represents : 

That he was on the day of last, ap* 

pointed to collect the personal property of A. B., deceased; 
that it will appear by the records of your office, that one C* 
B., was, on the day of , appointed administra- 

tor of the estate of the said A. B., according to law, whereby 
the authority of the subscriber over the said estate has ceased. 
The subscriber is ready and willing to deliver over all the 
assets of the said deceased in his hands, to the said C. B., af- 
ter his account shall be settled by the Surrogate. The ac- 
count is hereunto annexed, and the subscriber solicits a final 
settlement, at such time as the Surrogate may appoint. 

Dated. (Signed.) 
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Account of County Treasurer, to accompany his annual re^ 

turn of Taxes to the Comptroller. * 

To , Comptroller. 

The subscriber has the honor, in compliance with the 
requisites of the act in such case provided, to report, that 
the amount of all the monies received by him, for commis- 
sions, services and expenses, in all the estates of deceased per- 
sons upon which he has administered, during the preceding 
year, is the sum of dollars. And further, that 

the total amount of his receipts and expenditures have been, 
during the same period, particularly as foUon^ : 
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